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The extent to which the law makers have 
gone in enacting laws in the interest of la- 
borers and material-men who have contrib- 
uted to the erection or repairs of buildings 
has been frequently a subject of criticism by 
the conservative portion of the community. 
While in the main such enactments are just 
and proper, as furnishing the only security 
which the laborer may have for his remunera- 
tion, there has been a tendency on the part 
of some legislatures to apply the remedy too 
severely and in derogation of the rights of 
those who are owners of property. The re- 
cent decision of Palmer v. Trigle, by the 
Supreme Court of Ohio well illustrates this 
tendency. The case involved the constitu- 
tionality of a recent mechanic’s lien statute 
of that State. The former statute, like most 
of those in force in other States, on the sub- 
ject, provided that a lien might be taken by 
a person who should perform labor, or fur- 
nish machinery or material, by virtue of a 
contract with the owner or his authorized 
agent, while the later statute and the one in 
controversy provides that such lien may be 
taken by any person who performs labor, or 
furnishes machinery or material, or tile for 
drainage, by virtue of a contract with, or at 
the instance of, the owner, or his agent, 
trustee, contractor, or subcontractor. . It was 
claimed by those opposing the statute that in 
so far as it undertakes to give a lien on the 
owner’s property for labor, machinery, ma- 
terials, or tile not supplied under any con- 
tract with him or with his agent, and not at 
the instance of either, it is unconstitutional. 
On the part of those who are upholding the 
statute, it was claimed that the statute is con- 
stitutional, and that, by operation of law, its 
terms become woven into the contract bé- 
tween the owner and the contractor, and that 
the owner, having thereby agreed to pay the 
debts made by the contractor in completing 
the building, has no cause for complaint. 
The court held that the statute was uncon- 
stitutional and based its decision upon the 
doctrine that a man cannot be made a party 
to a contract without his consent. The court 





stated that there could be no doubt that such 
a statute was a restriction upon the freedom 
of contract, which was guaranteed by the . 
constitution, and unless it could be plainly 
shown to be for the public welfare, the re- 
striction could not be upheld. ‘‘It must be 
so clear that a court of justice, in the calm 
deliberation of its judgment, may be able to 
see that such restraint is for the common 
welfare and equal protection and benefit of 
the people.’’ 

As to statutes of usury and exemption 
laws, courts can see that the slight restraint 
is for the general welfare. ‘‘But,’’ said the 
court ‘‘no court can see that itis for the 
common, public welfare that the liberty of con- 
tract should be taken away from the owner of 
a building, to enable the seller of materials to 
collect their value from a man who never 
purchased them, and has already fully paid 
the one with whom he contracted for all that 
he has received. There can be no public ne- 
cessity for making the contractor the agent 
of the owner, to enable the'seller of materials 
to collect his pay from one who does not owe 
him, and with whom he has no contract. An 
agent can have no interest adverse to his 
master, but this statute attempts to create an 
agent for the.owner out of the contractor, 
who is opposed to him in every interest. It 
is an attempt to make the contractor serve 
two masters—himself and the owner. This 
cannot be done. For this we have the high- 
est authority. The owner has the right to 
acquire his building upon the best terms pos- 
sible, and if he can, by making a contract to 
pay, in advance, or by exchange of securities 
or other property, acquire his building 
cheaper than by contracting to pay after four 
months from its completion, he has the ina- 
lienable right to so acquire it, and to be pro- 
tected in its enjoyment; and it is not within 
the power of the general assembly to compel 
him to pay a higher price for his building, 
for the protection of laborers and furnishers 
with whom he has no contractual relation. 
To enable the contractor, by force of this 
statute, to enlarge the price to be paid, by 
allowing liens to be taken on the property 
for labor and materials, would be as unjust 
as to authorize the owner, by statute, to en- 
large the building without a corresponding 
increase in payment.”’ 

It was urged that the bond provided for 





202 CENTRAL LAW JOURNAL. 








was adequate protection to the owner, and 
that in view of that fact the act should be 
upheld, but the court said that it was not ad- 
equate to compensate for the loss of his free- 
dom in making contracts. 

It was also ingeniously argued that the 
statute was beneficial because it drove small 
and insolvent contractors out of business, 
and left it in the hands of those who were 
able to guarantee their contracts. This ar- 
gument was completely demolished by the 
court, which said: ‘‘It is not for the general 
welfare that small and financially weak con- 
tractors should be driven out of business. 
As well might laborers and small furnishers 
be driven out of business, and thus leave the 
whole business of building and furnishing to 
the rich and give them a monopoly of the 
whole trade, and drive the weak .and poor 
into starvation. And itis a narrow, unworthy 
and unpatriotic policy to attempt to drive the 
poor and weak out of business for the benefit 
of the rich and influential. This result in- 


stead of being commended is to be deplored.”’ 








NOTES OF RECENT DECISIONS. 


InsuraANcE — Contract — ‘ConrFLIcT OF 
Laws.—In Gibson v. Connecticut Fire Ins. 
Co., decided by the United States Circuit 
Court, Eastern District of Missouri, it ap- 
peared that a St. Louis, Mo., broker re- 
quested a St. Paul, Minn., agent to insure 
property located in Minnesota, for a Mis- 
souri owner, a customer of said broker. The 
St. Paul agent applied to one of his compa- 
nies located in Hartford, Conn. The com- 
pany accepted the risk, and the president 
signed a policy (‘‘not valid until counter- 
signed by the agent of the company at St. 
Paul’’), and sent it to his St. Paul agent who 
countersigned it and sent it to the St. Louis 
broker, who delivered it to his customer, the 
Missouri owner of the Minnesota property. 
The policy was the regular ‘‘Minnesota 
Standard Policy’’ and was so stamped on the 
folded document in large plain type. It was 
held for over two years without objection 
when the loss occurred. Preliminary discus- 
sion over an adjustment being unsuccessful, 
an arbitration was agreed to, contrary to the 
laws of Missouri, but after the arbitrators had 
entered upon the discharge of their duties, 





the plaintiff, fearing that their finding would _ 


be less than he claimed, protested that he 
made claim under the Missouri statute, and 
contended that the policy was a Missouri 
contract, and subject to the operation of the 
valued policy laws of that State because he 
lived there, and the completion of the trans. 
action was only reached when the policy wag 
delivered to him. This was the contention 
before the court. A verdict for plaintiff wag 
entered, and the case considered on its 
merits on a motion for new trial. It was 
held that when this policy was issued by the 
defendant, countersigned by its only recog- 
nized agent at St. Paul, insuring a house 
situated in Minnesota, and when it was ac- 


cepted by the plaintiff there was no factor’ 


circumstance to give color to a supposition 
that the company was making a contract sub- 
ject to the local insurance laws of the State 
of Missouri; nor did the plaintiff believe so 
for two years thereafter, and until after the 
time elected to submit the matter to arbitra 
tion, and therefore to hold the defendant 
amenable to the greater liability imposed by 
the Missouri statute would be little less than 
a fraud on the defendant. Motion for new 
trial was therefore sustained. 





Witts—Vaipity.—In Pocker v. Pocker, 
36 Atl. Rep. 344, decided by the Supreme 
Court of Pennsylvania, it was held that 4 
paper in the handwriting of a married wo- 
man, purporting to be her will, but invalid at 
the time of its execution for want of witnesses, 
was not validated by act June 3, 1887, there- 
after passed before her death, dispensing 
with the requirement of witnesses. It was 
held in Taylor v. Mitchell, 57 Pa. St. 209, 
that a charitable bequest in a will, executed 
with asingle witness, prior to the act of 
April 26, 1855, was good at the death of the 
testator after that date, although that act re 
quired two subscribing witnesses. Speaking 
for the court in that case, Mr. Justice Shars- 
wood said: ‘*When a testator makes a will, 
formally executed according to the require 


ments of the law existing at the time of its 


execution, it would unjustly disappoint his 
right of disposition to apply to it a rule sul- 
sequently enacted though before his death. 
While it is true that every one is supposed t0 
know the law, the maxim in fact is inappli- 


cable to such case; for he would have af ~ 


equal right to presume that no law would af 
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fect his past act, and rest satisfied in secu- 
rity on that presumption. * * * Itis 
true that every will is ambulatory until the 
death of the testator, and the disposition 
made by it does not actually take effect until 
then. General words apply to the property 
of which the testator dies possessed, and he 
retains the power of revocation as long as he 
lives. The act of bequeathing or devising, 
however, takes place when the will is exe- 
cuted, though to go into effect at a future 
time.’’ It was held in Mullock v. Souder, 
5 Watts & S. 198, that section 10 of the act 
of April 8, 1833, which provides that real 
estate acquired by a testator after the date 
of his will shall pass by a general devise, does 
not apply to a will made prior to its passage. 
In Kurtz v. Saylor, 20 Pa. St. 205, it was de- 
cided that the will of a married woman, in- 
valid for want of authority from her husband 
under the Wills act of 1833, was not vali- 
dated by the act of 1848, passed during her 
life-time. That case is followed in Gable’s 
Exrs. v. Daub, 40 Pa. St. 217. In Camp v. 
Stark, *81 Pa. St. 235, the principle of these 
cases was applied to the competency of wit- 
nesses to a will, and it was there held that a 
Witness incompetent at the execution of a 
will was not made competent by the Enab- 
ling act of 1869. This is now the well set- 
tled rule as to the competency of attesting 
Witnesses, in this country as well as in En- 
gland, 29 Am. & Eng. Enc. Law, 238. 





Contracts — Conriict or Laws—Comity 
BETWEEN STATES — CREDITS ON BUILDING AND 
Loan Notes. — The Court of Appeals of 
Kentucky in Rogers v. Raines, 38 S. W. 
Rep. 483, says that the rule of comity giv- 
ing effect to contracts made beyond the 
limits of the State does not extend to an 
agreement in a note to pay attorney’s fee if 
suit isinstituted thereon, as such agreement 
is for a penalty, and tends to the oppression 
of the debtor and to encourage litigation, and 
that in an action by a receiver of a building 
and loan association on a note, the maker 
should be charged with money actually re- 
teived by him, and credited thereon with 
payments of interest, and with premiums, 
when made, but not with sums paid as dues 
o his stock. The following is from the 
Opinion : 


The appeal, therefore, presents but two questions 
First, whether the contract for attor- 


for decision: 





ney’s fee, which was valid according to the laws of 
the State where the contract was by its terms to be 
performed, is enforceable in this State. This ques- 
tion has been recently decided by this court in the 
negative. It was held in the case of Clark v. Tanner 
(decided December 9, 1896), 38 S. W. Rep. 11, that the 
general rule of comity giving effect to contracts be- 
yond the limits of the State where made does not em- 
brace contracts like the one in question. Such con- 
tracts come within recognized exceptions to the gen- 
eral doctrine. Those exceptions, as said by Justice 
Martin in Whiston v. Stodder, 8 Mart. (La.) 95, apply 
to cases in which the contract is immoral, or unjust, 
or in which the enforcing of itin a State would be in- 
jurious to the rights, the interest, or convenience of 
such State or its citizens. And as said by this court 
in Witherspoon v. Musselman, 14 Bush, 214, of such 
contracts for the payment of attorney’sfees: “They 
are agreements to pay penalties, tend to-oppression 
of the debtor, and to encourage litigation.’”? There 
was, therefore, no error by the lower court upon this 
point. 

The second question is whether the sums paid as 
dues on stock subscriptions are proper credits upon 
the mortgage debt, or whether those payments should 
stand to his credit until time for final settlement, 
when all shareholders—borrowers as well as non-bor- 
rowers—will be paid pro rata from the fund for dis- 
tribution, it being conceded that the payments of in- 
terest and premium were properly credited upon the 
debt. Mr. Endlich, in his work on Building Associa- 
tions, in the latter part of section 523 (2d Ed.), thus 
states the doctrine contended for by appellee: “In 
one class of decisions it has been declared that the 
borrower is to be charged only with the amount he 
has actually received, with legal interest, and cred- 
ited withall his payments upon stock, and interest, 
upon the principle of partial payments.” Quite a 
number of authorities sustain this view. But on this 
question we concur with the courts of Pennsylvania 
and Tennessee, and Mr. Endlichinsumming up the 
effect of the authorities, in section 531, concurs in 
the reasoning of those courts, while he contends for a 
qualified application of it. He says (page 630): “It 
must be true, therefore, that the basis of the bor 
rower’s indebtedness is tobe taken to be the amount 
of money actually passing into his hands, with legal 
interest thereon. But it cannot be true that he is to 
be allowed as deductions therefrom all that he has 
paid into the society. That would be overlooking his 
duty as a member to contribute to the losses and ex- 
penses of the common enterprise. What he has 
paid as interest is to be allowed him as paid upon 
interest. If he has paid interest upon the 
premium bid by him he has overpaid his in 
terest, and the excess ought to go in reduc- 
tion of hisdebt. And upon it he is entitled (by rea- 
son of his right to apply, if he chooses, his stock pay- 
ments to the reduction of his debt) to a further credit 
for whatever his shares are worth, i.e¢., for his pro- 
portion of the assets of the association at the same 
rate per shares as the shares of unadvanced members. 
The balance remaining upon his indebtedness he is 
bound to discharge in cash.” Mr. Endlich then goes 
on to argue that the value of the stock of such an as- 
sociation, when in the hands of a receiver, under the 
supervision and control of acourt of equity, can be 
readily ascertained, or at least approximated, and the 
advanced shareholder given the benefit immediately, 
by way of credit on his debt, of a part, at least, of the 
value of his stock, an estimated proportion thereof 
being reserved to cover losses and expense of liquida- 
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tion, and the surplus, if any remaining, to be paid 
him on final distribution, which doctrine does not 
appear to have been approved by the courts, and 
would prove dangerous in actual practice. Over- 
sanguine receivers would put too high an estimate 
upon the value of the association’s assets, and too low 
an estimate on the probable losses and expenses, with 
the result of a loss to the unadvanced members, and a 
proportionate gain to the advanced members. More- 
over, it would be extremely difficult of application in 
a case like the one at bar, where the member’s debt is 
collected through the forums of a different sovereignty 
from that under which the receiver was appointed. We 
are of opinion that the true rule is laid down in the 
case of Rogers v. Hargo, decided by the Supreme 
Court of Tennessee, in considering a question arising 
out of the same receivership involved in this case. 
The court in that case (92 Tenn. 38, 20 8. W. Rep. 430), 
quoted as follows from Strohen vy. Association (de- 
cided by the Supreme Court of Pennsylvania in 1887), 
8 Atl. Rep. 843: ‘The insolvency of the company, as 
before observed, puts an end to its operations as a 
building association. To a certain extent it also ends 
the contract between it and its members respectively, 
and nothing remains but to wind it up in such a man- 
ner as to do equity to creditors and between the mem- 
bers themselves. As regards the latter, care should 
be taken to adjust the burdens equally, and not to 
throw uponeither borrower or non-borrower more 
than their respective share. That result may be 
reached by requiring the borrower to repay what he 
actually received, with interest. He would then be 
entitled, after the debts of the corporation are paid, 
to apro rata dividend with the non-borrower for 
what he had paid on his stock. He will thus be 
obliged to bear his proper share of the losses. To al- 
low him to credit upon his mortgage his payments on 
his stock would enable him to escape responsibility 
for his share of the losses, and’ throw them wholly 
upon the non-borrower. In other words, the bor- 
rower would escape without loss. It will not do to 
administer the affairs of an insolvent corporation in 
this manner.’”’ The Tennessee court, in commenting 
upon the opinion quoted, said: ‘The reasoning of 
the court, as there given, fully indicated the conclu- 
sion reached. To our minds it seems unanswerable. 
Without further discussion or elaboration, we are 
content to adopt and follow the decision of the Penn- 
sylvania court. Charge defendant with money actu- 
ally received by him, treating same as due and draw- 
ing interest from time received; and credit him there- 
by payment of interest and premium, when made. 
Ascertain balance due, making calculation upon 
the principle of partial payments, and give recovery 
for such balance. Let amount paid by defendant as 
dues un stock stand to his credit on the books of the 
corporation until time for final adjustment, when he 
and all other stockholders—borrowers and non-bor- 
rowers—will be paid pro rata from the fund for ulti- 
mate distribution. Thus the loss will be apportioned 
equally.” 


Sate — Iwetigep WarRANTY BY MANUFACT- 
URER—LaTENT Derects.—In recent issues of 
this Journat will be found full and interest- 
ing discussions of the question of implied 
warranty in manufacturer’s contract of sale. 
See 36 Cent. L. J. 192; 40 Cent. L. J. 182. 
The Court of Appeals of New York has re- 
cently considered this question in Bierman v. 








City Mills Co., 45 N. E. Rep. 856, holding 
that where the seller of an article to be de. 
livered is the manufacturer, and knows the 
use to be made of it by the purchaser, there 
is an implied warranty that it will be free 
from latent defects arising in the process of 
manufacture, and that it will be merchant- 
able, and reasonably fit for the purpose for 
which it is bought, and that when a defect in 
the article is not discoverable on inspection, 
or by ordinary tests, such warranty continues 
after delivery and acceptance by the buyer, 
The court says in part: 


The rule is well settled that ratification must be 
with full knowledge of the agent’s acts. Even if 
Nichols had been employed to sell the goods, unless 
he was given express power to warrant, he could not 
give a warranty which would bind his principal, un- 
less the sale was one which was usually accompanied 
with warranty. Smith v. Tracy, 36N. Y. 78. In Wait 
v. Borne, 123 N. Y. 592,25 N. E. Rep. 1053, we held 
that ‘“‘the idea upon which is founded the right to 
warrant, on the part of an agent to sell a particular 
article, is that he has been clothed with power to 
make all the common and usual contracts necessary 
or appropriate to accomplish the sale of the article 
intrusted to him. And if, in the sale of that kind or 
class of goods thus confided to him, it is usual in the 
market to give a warranty, the agent may give that 
warranty in order to effect a sale, and the law 
presumes that he has such authority. Ifthe agent, 
with express authority to sell, has no actual author- 
ity to warrant, no authority can be implied where the 
property is of a description not usually sold with 
warranty.” The question here, however, is one of& 
sale, where the seller was the manufacturer of the 
article sold, and, the contract being executory in its 
nature, and for the delivery of something of a par- 
ticular kind, there was the implied warranty, or 
promise, that the article to be delivered should be 
merchantable, and free from any remarkable defect. 
Mellor, J., in Jones v. Just, L. R. 3 Q. B. 197, after re- 
viewing decisions illustrative of when the rule of 
caveat emptor does or does not apply in sales, stated, 
as one of the results, as follows: ‘“‘Where a mat 
ufacturer undertakes to supply goods, manufactured 
by himself orin which he deals, but which the vendee 
has not had the opportunity of inspecting, it is an im- 
plied term in the contract that he shall supply a mer 
chantable article.”” The same principle was laid down 
in Howard v. Hoey, 23 Wend. 350, and in Hoe v. San- 
born, 21 N. Y. 552, with respect to the obligation of8 
seller, under an executory contract to deliver an it 
determinate thing of a particular kind, that it shall be 
free from any remarkable defect. In Bridge Co. ¥ 
Hamilton, 110 U.S. 108,3 Sup. Ct. Rep. 537, afters 
review of the leading cases bearing upon the point, it 
was held that, ‘‘when the seller is the maker or mat- 
ufacturer of the thing sold, the fair presumption is 
that he understood the process of its manufacture, 
and was cognizant of any latent defects caused by 
such process, and against which reasonable diligencé 
might have guarded. When, therefore, the 
buyer has no opportunity to inspect the article, o& 
when, from the situation, inspection is impracticable 
or useless, it is unreasonabe to suppose that he bought 
on his own judgment, or that he did not rely on the 
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judgment of the seller as to latent defects of which the 
latter, if he used due care, must have been informed 
during the process of manufacture. Ifthe buyer re- 
lied, and, under the circumstances, had reason to 
rely, on the judgment of the seller, who was the 
manufacturer or maker of the article, the law implies 
a warranty that itis reasonably fit for the use for 
which it was designed, the seller at the time being in- 
formed of the purpose to devote it to that use.” 
Quite recently, in the case of Carleton v. Lombard, 
Ayers & Co., 149 N. Y. 187, 48 N. E. Rep. 422, which 
was an action to recover damages for the breach of an 
executory contract for the sale of petroleum, pro- 
duced by the defendant through certain manufactur- 
ing processes, we had occasion to consider the ques- 
tion of the liability of the seller for any latent defect 
arising in the process of the manufacture, and the 
principle of the decisions in Hoe v. Sanborn, supra, 
and in Bridge Co. v. Hamilton, supra, was affirmed. 
We held there that the maxim caveat emptor does 
not apply to the case of a manufacturer who sells 
goods of his own manufacture, and that, in such a 
case, he is liable for any latent defects arising from 
the process of manufacture, or in the use of defective 
materials, upon the ground of animplied warranty. 
In Hoe v. Sanborn, supra, Selden, J., commented 
upon this exception to the general rule, and held it to 
be ajust one, using this language: ‘‘Wherever the 
vendor, therefore, has himself manufactured the 
article sold, or procured it to be done by others, if 
honesty and fair dealing are ever to be enforced by 
law, a warranty should be implied.” The principles 
of adjudged cases apply to the one before us. The 
defendant was the manufacturer of the article which 
itsold to the plaintiffs, and the circumstances of the 
case were such as to imply a promise on its part that 
the article which it manufactured and delivered to 
the plaintiffs should be free from any latent defect. 
It was under the obligation to furnish an article, not 
of the higher quality, necessarily, but one that was 
merchantable, and free from any remarkable defect 
arising from the process of manufacture. Although 
there is no evidence that Nichols was expressly em- 
powered to represent the defendant in the transac- 
tion, the adoption of his assumed agency to sell its 
product charged it with knowledge of the use to 
which that product was to be put, and imposed the 
duty of delivering goods which should be merchant- 
able and reasonable fit for that use, and a consequent 
liability for a failure attributable to defects in the 
processes of manufacture or in the materials em- 
ployed. 








LIABILITY OF COMMON CARRIERS TO 
PASSENGERS CARRIED GRATUIT- 
OUSLY. 


The question of the liability of common 
carriers of passenger for injuries to persdns 
riding on free passes presents a body of law 


of comparatively recent growth. Upon some 
points there is practically unanimity among 
the courts, while upon others the courts are 
hopelessly divided, and the decisions totally 
irreconcilable. The subject can’ be consid- 
ered most advantageously under two heads: 
First, liability in the absence of any qualify- 





ing agreement; and, second, liability where 
there is an agreement between carrier and 
passenger limiting the former’s liability. 

I. Liability in the Absence of Qualifying 
Agreement.—The liability of common carriers 
of passengers is founded upon two grounds, 
contract and duty.' Although usually treated 
as arising from contract, it does not depend 
upon contract alone.? From the nature of 
their employment, common carriers of pas- 
sengers owe a duty to the public apart from 
their duty to the individual, and from this 
duty springs a liability. The duty is imposed 
from considerations of public policy, and for 
a breach of the duty resulting in damage to 
the individual a recovery can be had, even in 
the absence of any contract between the par- 
ties, or of any consideration for the carriage. 
That this duty and liability should attach, it 
is only requisite that the party be lawfully on 
the train so that the relation of carrier and 
passenger is established.? The liability re- 
sults from the relation. That such a duty 
exists, even in the absence of contract or of 
consideration for the carriage, cannot be 
questioned; but the degree of care required 
in such cases is not so apparent. It has been 
doubted whether the carrier owes the same 
degree of care and diligence under such cir- 
cumstances as it owes to a paid passenger. 
Formerly, the courts manifested some hes- 
itancy in going this far, because, it was 
thought, that, in analogy to the law of bail- 
ment, the carrier who undertook a service 
gratuitously ought to be held only to the ex- 
ercise of slight care and responsible only for 
gross negligence. But from the first there 
were dicta to the effect that the subject of 
the bailment—a human life—being so sacred, 
one who undertook the service, even gratuit- 
ously, should be held to the same strict ac- 
countability as a carrier for hire. Thus, in 
Philadelphia v. Reading R. Co. v. Derby,* it 
is said that whether the consideration for 
such transportation be pecuniary or other- 
wise, the personal safety of the passengers 
should not be left to the sport of chance or 


1 Collett v. Lonson & N. W. R. Co., 15 Jur. 1053. 

2 Nolton v. Western R. Co., 15 N. Y. 444; Carroll v. 
Staten I. R. Co., 58 N. Y. 126; McElroy v. Nashua & 
L. R. Co., 4 Cush. 400; Eaton v. Boston, etc. L. R. Co., 
11 Allen, 500; Baltimore, C. P. R. Co. v. Kemp, 61 
Md. 619; Railroad Co. v. Trautwein, 52 N. J. L. 169; 
Union Pacific Co. v. Nichols, 8 Kan. 505. 

8 Great Northern R. Co. v. Harrison, 10 Exch. 376. 

414 How. 468; New World v. King, 16 How. 469. 
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the negligence of careless agents, and that 
any negligence in such cases may well de- 
serve the epithet of ‘‘gross.’’ The cases 
are numerous in which it is said that 
the carrier without reward will be required to 
exercise a degree of care commensurate with 
the undertaking. The later cases go much 
further. Thus, in Waterbury v. New York 
Central & H. R. R. Co.,° Wallace, J., says: 
‘*‘When the assent to his riding free has been 
legally and properly given, the person carried 
is entitled to the same degree of care as if he 
had paid his fare.’’ It appears now to be 
well settled that, in the absence of any con- 
tract limiting their liability, carriers owe the 
same degree of care and diligence to passen- 
gers carried gratuitously as to passengers for 
hire, and are responsible to them in the same 
manner and to the same extent.® 

Il. Liability When There is an Agreement 
Between the Parties Limiting the Carriers’ 
Liability.—Most free passes contain a condi- 
tion by which the recipient agrees, in consid- 
eration of the free carriage, to assume all 
risk of personal injury, whether due to negli- 
- gence of the carrier or its agents or to any 
other cause. This conditional free pass pre- 
sents a more difficult question. How are 
such agreements to be treated? Are the 
parties to be allowed to contract freely upon 
the matter, or are there considerations of 
public policy so paramount as to render all 
such contracts void? Upon this question the 
courts are divided. . The cases upon this 
question may be grouped in three classes: 
(1) Those holding such agreements contrary 
to public policy and void ; (2), those holding 
them valid to the full extent of the contract ; 
and (3), those holding them valid except as 
to gross negligence. 

1. Of the first class the most care- 
fully considered case is Gulf, Colorado 


517 Fed. Rep. 668; State v. Western Md. R. Co., 
63 Md. 433. 

6 Gillenwater v. Madison, etc. R. Co., 5Ind. 339; 
Todd v. Railroad Co.,3 Allen, 18; Files v. Boston & 
Albany R. Co., 149 Mass. 204; G. C. &S. F. R. Co. v. 
McGowan, 65 Tex. 640; Siegrist v. Arnot, 10 Mo. App. 
197; Perkins v. N. Y. C. R. Co., 24 N. Y. 196, and 
cases cited, p. 201; Blair v. Erie R. Co., 66 N. Y. 313; 
Wilton v. Middlesex R.Co., 107 Mass. 108; Sherman 
v. Hannibal, etc. R. Co., 72 Mo. 62; Jacobus v. Rail- 
road Co., 20 Minn. 125; Gradin v. St. Paul, etc. R. Co., 
14 N. W. Rep. 881; Pittsburg, etc. R. Co. v. Caldwell, 
74 Penn. St. 421; Railroad Co. v. Mieche, 83 Ill. 428; 
Rose v. Des Moines Valley R. Co., 39 Iowa, 246; Gris- 
wold vy. N. Y. & N. E. R. Co., 53 Conn. 371. 
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& Santa Fe R. Co. v. 
cided in 1886. 


and the privileges conferred upon the carrier, 


It is voluntarily assumed and the carrier 


ought not to be permitted to lay it aside 
by contract, for ‘‘behind any contract by 
which this relation may be created, stands 


No. 

















It was held the condition ~ 
was contrary to public policy and void. The ~ 
public character of the carrier is imposed by 7 
law because of the nature of the employment 4 


























a public policy which even the parties ought © 


not to be permitted to thwart.’’ The law at- 
taches certain duties to certain relations, ir. 
respective of the wish or will of ‘the parties, 
Such duties are not the subject of contract; 
they exist without it and cannot be dispensed 
with by it. These duties are placed above 
the contract of the parties because they are 
matters of great public concern. 
to us,’’ the court say, ‘‘upon principle and it 
must be held, that such a carrier cannot re- 
lieve itself by contract, from responsibility 
which results from negligence.’’ Jacobus ¥. 
St. Paul, etc. C. R. Co.,§ is a similar case, in 
which the condition was held void. The 
stringent rule of liability of the carrier is 
founded upon two considerations ; regard for 
the safety of the passenger as an individual, 
and regard for his safety as a citizen. The 
latter consideration grows out of the interest 
the State has, as parens patric, in the safety 
of its citizens. Sounded upon public policy, 
it cannot be overridden by contract, for by its 
nature it is paramount. No stipulation of 
the parties in disregard of it can be permitted 
to stand. ‘‘The more stringent the rule * ** 
and the more rigidly enforced, the greater 
will be the care exercised and the more ap- 
proximately perfect the safety of the passen- 
ger. Any relaxation of this rule as to duty or 
liability, naturally, and it may be said inevit- 
ably, tends to bring about a corresponding 
relaxation of care and diligence.’’ Mobile & 
Ohio R. Co. v. Hopkins,’ is a similar case, 
Mr. Justice Judge says, ‘‘and we further 
hold, that, in undertaking the performance of 
gratuitous transportation, the common carrier 
can no more stipulate for exemption from lia- 
bility for damage occasioned by the negli- 
gence or willful default, or tort, of himself or 


his servants, than he can when he receivesa | 


7 65 Tex. 640. 
8 20 Minn. 125. 
9 61 Ala. 486. 


‘‘It seems | 
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reward for the service performed; both are 
alike prohibited by a sound public policy.’’ 

The position taken in the above cases is 
apparently supported by the courts of Lowa 
and Indiana, in the cases of Rose v. Des 
Moines Valley R. Co.,! and Louisville, etc. 
R. Co. v. Taylor," respectively. Although 
jn neither of these cases is the question de- 
cided, the courts seem to intimate that they 
would hold sucha condition void. In the 
latter case, the court say: ‘‘Common carriers 
are subject to the same liability for injuries 
resulting from negligence to a person riding 
on a free pass as they are to those who pay 
full fare.’’ In this case the free pass con- 
tained the usual condition exempting the car- 
rier from liability for negligence. In the 
case of Railway Co. v. Stevens,” Mr. Justice 
Bradley intimates that the Supreme Court of 
the United States would hold such a condi- 
tion void. In this case it was held that the 
pass was given for a consideration, but the 
learned justice says: ‘‘We do not mean:to 
imply, however, that we should have come to 
a different conclusion, had the plaintiff been 
a free passenger instead of a passenger for 
hire. Weare aware that respectable tribu- 
nals have asserted the right to stipulate for 


_ exemption in such a case; and itis often 


asked, with apparent confidence, ‘may not 
men make their own contracts, orin other 
words, may not a mando what he will with his 
own?’ The question at first sight seems a 
simple one. But there is a question lying 
behind that, ‘can a man call that absolutely 
his own, which he holds as a great public 
trust, by the public grant, and for the public 
use as well as his own profit?’ ’’” 

2. Some of the ablest courts of this 
country uphold the validity of the con- 
dition on free passes to its full ex- 
tent. This position is taken by the 
courts of Connecticut, Massachusetts and 
Washington; and the courts of New York 
and New Jersey accept the same rule, quali- 
fied so as to except the negligence of the di- 
rectors and managing officers. The leading 
case of this class is Griswold v. N. Y. & N. 
E.R. Co., decided in 1885. In this case 


10 39 Iowa, 246. 
1 129 Ind. 126. 
295 U. S. 655. 
3 See dissenting opinion of Sutherland, J., in 
Wells v. N. Y. C. R. Co., 24 N. Y. 186; Penn. R. Co. v. 
Butler, 57 Pa. St. 335. 
4 33 Conn. 3871. 








the pass, which was held to be a gratuitous 
one, contained the usual condition exempting 
the defendant from liability for negligence. 
The court held that while such a condition 
would be void in case of a passenger for hire, 
it was valid in case of a gratuitous passenger. 
It was said that the defendant in making the 
agreement was not acting as a common ¢car- 
rier, and therefore the exemption was no ab- 
dication of the rigid responsibility imposed 
by law upon common carriers. ‘‘The gratui- 
tous accommodation concerns only the im- 
mediate parties.’”’ The parties stand upon 
equal footing ; their free contracts should be 
upheld. Quimby v. Boston & Maine R. , 
Co.," is a free conditional pass case in which 
the condition is upheld. Mr. Justice Devers 
argues: Passes are usually solicited, not 
forced upon the user, and their use is too in- 
frequent to offer any temptation to careless- 
ness. The service the carrier undertakes is 
outside of his regular duties. He consents 
for the time to put off his public employment 
and do what he is not obliged to do. The 
passenger was not constrained to accept the 
pass; but ‘‘when he did, there is no rule of 
public policy, we think, that prevented the 
carrier from prescribing, as the condition of 
it, that it should not be compelled, in addi- 
tion to carrying the passenger gratuitously, 
to be responsible to him in damages for the 
negligence of its agents. Muldoon v. Seat- 
tle City R. Co.,'° decided in 1893, is the most 
recent case in which the point under consid- 
eration has arisen. Mr. Justice Stiles men- 
tions the cases in which the naked question 
of liability under a free conditional pass has 
arisen, and says that there is no absolute 
weight of authority either way. It was held 
that the condition was binding, for in such a 
case the contract is made with the company 
as a gratuitous bailee and not as a common 
carrier. Nor will the sustaining of the con- 
dition tend to demoralize the servants of the 
carrier and thereby imperil life and limb. 
Gratuitous passes represent too small a per- 
centage of the mileage used to have such an 
effect. The New York court was the first to 
uphold the validity of the condition under 
consideration. In Wells v. New York Central 
R. Co.,!7 Mr. Justice Gould says: * * * 
‘‘And upon any legal principle, whether 


15 150 Mass. 365: 
16 7 Wash. 528. 
7 24N. Y. 181. 
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founded upon public policy, or otherwise, 
there seems to be nothing illegal in such a 
contract. It cannot reasonably be said that 
because five or ten personsin a train that 
carries two hundred, have such passes, there 
is the less inducement to care on the part of 
‘the company or its agents; or that a feeling 
of indifference to human life would be thereby 
caused. The quantum of interest, the ratio 
of motive, is too utterly insignificant, when 
compared with the vast liability not protected 
by any contract, and binding the company 
and its agents to every measure of caution.”’ 
In Perkins v. New York Central R. Co.,’* the 
court extend the rule to negligence of what- 
ever degree, and Chief Justice Selden draws 
a distinction between the negligent acts of 
the directors and those of other agents. He 
says: ‘‘No contract can exempta railroad 
company from liability for the willful or wan- 
ton misconduct or gross recklessness of its di- 
rectors, but the rule extends to no other offi- 
cer or agent of the company.’’ Kinney v. 
Central R. Co.,” is another free conditional 
pass case. The courts uphold the validity of 
the condition, because such contract is not 
made with the company in its character as a 
common carrier, and does not, therefore, 
grant immunity from any part of its common 
law liability as acarrier. Nor is it incon- 
sistent with good morals and sound public 
policy, that one should be allowed to stipu- 
late against loss from his agents’ negligence. 
The court intimate, however, that such con- 
tract would not extend to negligence of di- 
rectors. 

38. There is a third class of cases 
which hold the condition valid except as to 
gross negligence of the company or its agents. 
The Wisconsin court takes this position. In 
Annas v. Milwaukee & Northern R. Co.,” 
Mr. Justice Taylor argues that a gratuitous 
passenger should not stand in the same posi- 
tion as does a paid passenger. The carrier is 
under no obligation to carry him gratuitously, 
and ought not to be held to the same duty 
toward him as toward a paid passenger un- 
less he accept it by neglecting to contract 
against it. ‘‘Nor does it appear to us to be 
contrary to public policy or to good morals 
for the carrier to stipulate with the person 

18 24 N. Y. 196; also Bissell v. N. Y. C. R. Co., 25 N. 
Y. 442, and Poucher v. N. Y. C. R. Co., 49 N. Y. 263. 


19 32 N. J. L. 409, 34 N. J. L. 518. 
2% 67 Wis. 46. 





who desires gratuitous transportation that 
he shall assume the ordinary risks of acc. _ 
dent which may occur through the wantof ~ 
ordinary care on the part of the servants of 
the company. So long as the carrier dogs ~ 
not attempt to excuse himself from that reck. 
lessness of his servants which is dangerous to 
human life, or is punishable by law, or incon 
sistent with good morals, it does not seem to 
us that he is violating any rule of law, or that 
he is acting against public policy.’’ The 
same rule obtains in Illinois. In Illinois 
Central R. Co. v. Read,” it was held that the 
condition in a free pass ‘-did not exempt the 
company from liability for gross negligence 
of its employees, butit did exempt it from lia 
bility for any other species or degree of neg: 
ligence not denominated gross, or which 
might have the character of recklessness.” 
Cuarves HeEpsperp. 
21 87 Ill. 484. 








HUSBAND AND WIFE — AGREEMENT FOR 
SEPARATION—VALIDITY. 


STEBBINS v. MORRIS. 


Supreme Court of Montana, January 25, 1897. 


1. While an agreement between husband and wife 
for immediate separation, immediately followed by 
separation, is not void at common law, the relations 
between them at the time it is entered into. must 
be of such a character as to render the separa 
tion reasonably necessary for the health or happi- 
ness of one or the other; and that there was & 
moving cause for it in addition to the mere volition of 
the parties must be shown by the complaint in an ae 
tion to enforce provisions therein for division of prop 
erty. 

2. An agreement for separation, if in contempla- 
tion of and to facilitate a divorce, is void; but its be 
ing merely incidental to a divorce obtained without 
collusion does not vitiate it. 

3. A provision in a separation agreement for divi 
ion of the property is not void because the division is 
to be made from the subsequent output of oil wells. 

4. Intervention of a trustee is not necessary t 
validity of an agreement for separation. 


Buck, J. (after stating the facts): The 
main question discussed in the briefs on file ip 
this case is whether or not the contract set forth 
in plaintiff's complaint is void as against publie 
policy. Under the Montana Codes which took 
effect in 1895 (sections 215, 216, Civ. Code), am 
agreement for an immediate separation between 
a husband and wife is expressly allowed, and 
their mutual consent is declared to be a suflicient 
consideration. The present controversy arose; 
however, even prior to the enactment in 1887 of 
what is generally known as the ‘Married 
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: ,Woman’s Emancipation Act.” This necessitates | these judges is due to the fact that the public is 


‘a consideration of the question with reference to 


the common-law status of a married woman, as 
this was substantially the legal status of the 
plaintiff when she entered into the agreement. 
Agreements for separation have been a fruitful 
source of litigation. To an investigator of the 
many decisions on the subject, both in the United 
States and England, it is apparent thata ma- 
jority of the later judges, in sustaining such 
agreements, have acted reluctantly, with a latent 
suspicion in their own minds of the legal logic of 
their conclusions. They seem to have yielded to 
precedent with a disagreeable consciousness that 
what they declare to be the law is such rather as 
aresult of judicial legislation than anything else. 
Chancellor Walworth, in Carson v. Murray, 3 
Paige, 500, says: ‘It may well be doubted 
whether public policy does not forbid any agree- 
ment for a separation between husband and wife, 
except under the sanction ofa court of justice; 
and whether it does not also require that such 
agreements should be limited to those cases 
where, by the previous misconduct of one of the 
parties, the other is entitled to have the marriage 
contract dissolved, either wholly or partially, by 
a decree of the competent tribunal.’’ And then 
after commenting on the protests of Lord Eldon 
against the doctrine of sustaining such agree- 
ments, expressed in St. John v. St. John, 11 Ves. 
p. 526, and Westmeath v. Westmeath, Jac. 126, 
the chancellor proceeds: ‘It has, however, long 
since become the settled law in England thata 
valid agreement for an immediate separation be- 
tween a husband and wife, and for a separate al- 
lowance for her support, may be made through 
the medium ofa trustee. And, as many of the 
decisions which have gone to the greatest length 
on this subject took place previous to the Revo- 
lution, they have been recognized here as settling 
the law in the State to the same extent.” In 
somewhat the same manner the Supreme Court 
of the United States, in Walker v. Walker, 9 
Wall. 750, expresses its adherence to the doctrine. 
In that case the court said: “It is contended 


directly interested in the inviolability of the mar- 
riage contract, and that the power to sever the 
tie is vested in the courts alone. It also results 
from the general doctrine that at common lawa 
married woman had no contractual capacity. Le- 
gard v. Johnson, 3 Ves. Jr. 352. Certainly, when 
confronted by these rules of law, the doctrine 
that a contract entered into by a married woman 
and her husband for separation is enforceable 
without enabling statutes, trenches strongly on 
judicial legislation. The later English courts 
have gone much further in this direction than 
most of the American courts. In commenting 
upon the language used in his decision on this 
question by an English judge, Mr. Bishop, in his 
work on Marriage, Divorce and Separation (sec- 
tion 1263, volume 1), indulges in the following 
somewhat too vigorous criticism: ‘*‘In the United 
States public opinion changes law as often as it 
does in England, but with us legislation ratifies 
the change; and, until theratification in this form 
transpires, the judiciary is compelled, however 
much against its will, to remain quiescent.”? But 
a more elaborate discussion of the arguments for 
and against the doctrine would be of interest only 
to the curious student. However logical and 
sound the reasoning that has been and may be 
urged contra, by force of precedents, it is firmly 
imbedded in the common law as interpreted by 
many of the best courts in the United States. 
See cases supra; also Bettle v. Wilson, 14 Ohio, 
257; Garbut v. Bowling, 81 Mo. 214; Randall v. 
Randall, 37 Mich. 563; Blaker v. Cooper, 7 Serg. 
& R. 502; Wells v. Stout, 9 Cal. 480; Clark v. 
Fosdick (N. Y. App.), 22 N. E. Rep. 1111; Rains 
v. Wheeler, 76 Tex. 390, 13 S. W. Rep. 324, and 
numerous other authorities. We are compelled 
to accept the general doctrine of these cases. 
But we are of the opinion that it is clearly sub- 
ject to these limitations. An agreement for a 
separation which is to take place in the future is 
void as against public policy. So, too, after such 
an agreement is entered into, its terms must be 
immediately complied with on peril of nullity. 


ithout that deeds of separation between husband and | And at the time of the making of such an agree- 

wife cannot be upheld, because it is against pub- | ment the relations between the husband and wife 
divis- lic policy to allow parties sustaining that relation | must be of such a character as to render the sep- 
ion is to vary their duties and responsibilities by enter- | aration a matter of reasonable necessity for the 


ells, 


ing into an agreement which contemplates a par- 
tial dissolution of the marriage contract. If the 
question were before us, unaffected by decision, 
it would present difficulties, for it cannot be 
doubted that there are some serious objections tg 


Voluntary separation between married persons. 


But contracts of this nature for the separate 
Maintenance of the wife, through the interven- 
tion of a trustee, have received the sanction of 
the courts in England and in this country for so 
long a period of time that the law on the subject 
Must be considered as settled.’’ See, also, 
Schouler, Dom. Rel. § 215 et seqg.; Bish. Mar. 
Div. & Sep. § 1263 et seg. The reason for 
this doubt and reluctance on the part of 





health or happiness of the one or the other. 
There must be a moving cause for it in addition 
to the mere mutual volition of the parties. [If it 
is the outcome of mutual caprice only, or a reck- 
less disregard of the obligation of the marriage 
tie, then the courts will not enforce it. Inalmost 
all the cases that we have investigated, either 
from the recitals in the agreement for separation 
itself or from extrinsic evidence offered in con- 
nection therewith, the court has had before it an 
unhappy condition of marital relations as a mov- 
ing cause for the contract. Judges have carefully 
discriminated between agreements for separation, 
outgrowths of domestic sorrow, entered into for 
the purpose of avoiding public scandal or noto- 
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riety, and those which have resulted from a wan- 
ton or reckless disregard of one of the highest 
obligations of life—the duty which the husband 
and wife mutually owe to each other and to the 
public at large. In this view of the law, an agree- 
ment for separation of the latter kind would be a 
mere usurpation of the power conferred upon the 
courts alone to adjust marital dissensions in de- 
crees of divorce. 

Tested, then, by these rules, what does this 
complaint show? Merely that the plaintiff and 
defendant agreed to separate, and divide the 
property which they had hitherto enjoyed to- 
gether. No intimation is contained in the com- 
plaint that there was any necessity or moving 
cause for the separation other than mere caprice 
or purely voluntary consent. ‘There is no allega- 
tion under which any other evidence in respect 
toit could be presented to the court. The de- 
murrer was properly sustained. Had the com- 
plaint properly set forth any urgency or reason- 
able necessity for the agreement, then, no doubt, 
a cause of action would have been stated. Had 
it properly averred that the plaintiff had been 
imposed upon or defrauded by her husband in 
respect to this agreement, such averments would 
no donbt have altered the phase of the situation, 
and entitled the plaintiff to the relief demanded. 
But no such allegations appear. The complaint, 
too, while not perhaps directly susceptible of the 
inference,—from the ambiguous manner in which 
it refers to a subsequent divorce obtained by the 
plaintiff,—might very readily have engendered a 
suspicion in the mind of the district judge that 
the agreement had been entered into in contem- 
plation of the divorce. In fact, from his written 
opinion, now before us, it appears that he did 
entertain such a suspicion. Moreover, counsel 
for respondent assert in their brief (and the state- 
ment is uncontroverted by the counsel for appel- 
lant) that the divorce was obtained on the same 
day that the agreement was entered into. If this 
is a correct statement, there is no impropriety in 
our citing another line of authorities, which, 
while generally illustrative of the principles of 
law governing agreements for separation we have 
been discussing, may also particularly apply and 
settle this controversy. It is a general and uni- 
form rule that any agreement entered into be- 
tween husband and wife with a view to facilitat- 
ing the dissolution of their marriage contract is 
void. See Phillips v. Thorp, 10 Or. 494; Speck 
v. Dausman, 7 Mo. App. 165; Cross v. Cross, 58 
N. H. 373; Kilborn v. Field, 78 Pa. St. 194. If, 
then, the agreement relied upon in this case was 
entered into between the parties in contemplation 
of and for the purpose of facilitating the divorce 
obtained by the wife, it should be held void, as 
collusive. If, however, it can be established that 
it was entered into without any collusive intent, 
and as merely incidental to a decree of divorce 
obtained without collusion, the plaintiff’s right to 
recover would assume a different aspect. See 





Schmieding v. Doellner, 10 Mo. App. 378; § 
v. Storey, 125 Ill. 608, 18 N. E. Rep. 329. 
Respondent’s counsel claim that this agree. 
ment is executory in character, and for this rea. 
son not enforceable; but we do not approve the 
attempted distinction. Nor do we agree with 
their contention that the agreement is void be — 
cause there was no intervention of a trustes, | 
Many of the courts have clung to the old doetring © 
that the intervention of a trustee is essential to 
the validity of an agreement for a separation, bat” 
we are of opinion that the more correct and_ 
modern rule is that no such intervention is neces. 
sary. See Boone v. Chiles, 10 Pet. 255; 1 Beach)” 
Mod. Eq. Jur. § 198. The judgment is oe 
with costs, but it is ordered that the cause be res © 
manded, with directions to the lower courtte © 


grant leave to the plaintiff to amend her com ~ 


plaint within a reasonable time, if, bringing her- 
self within the tests of the law as herein stated, 
she has a cause of action. 


Notre.—Recent Decisions on Subject of Contract of 
Separation between Husband and Wife.—By a deed 
of separation a husband conveyed all his lands to his 
wife to be her separate estate, free from all claims by _ 
him, and the wife gave tothe husband money, to be * 
his separate estate, free from all claims by her. Held, © 


that the agreement, both as to separation and division | 


of the common property, was valid, under Civil Code, 
secs. 158, 159, providing that the husband and wife — 
may enter into any agreement with each other re” 


specting property which either of them might doif | 


unmarried, and that they may, in writing, agree toa — 


separation, which shall not change their legal rela © 
tions except as to property. Wickersham v. Comer ~ 
358, 96 Cal. 433. Articles of 7 


ford (Cal.), 31 Pac. Rep. 
separation are not invalid, and a stipulation of the 
husband to support the wife is not without considera: 
tion because there are no covenants in behalf of the 


wife by the trustee, since the wife cannot impose lis ~ 


bilities upon the husband under the statute. Aspin- 
wall v. Aspinwall (N. J.), 24 Atl. Rep. 926,49 Nd. 
Eq. 302. The husband, after failure to pay or tender | 


the sum stipulated in the agreement of separation be ~ 


tween himself and wife to be paid for her mainte 
nance, cannot set up such agreement asa barto# 


proceeding for an allowance for her support, though © 
the sum demanded by the wife before the commence — 


ment of the proceeding was larger than the sum 
stipulated in the agreement. Cram v. Cram (N.G) © 
218. E. Rep. 197. A contract whereby a husband and 
wife agree to live apart—the wife to have the cua 
of their child, and to receive acertain amount per © 
month from the husband, and releasing the respective — 
claims of each in the property of the other—cannot be ~ 
revoked by the husband, under Civ. Code, sec. 101, 


declaring that consent to a separation is a revocable — 
act, and if one of the parties afterwards, in good faith, © 
seeks a reconciliation, but the other refuses, “<7 


refusal is adesertion. Sargent v. Sargent (Cal.), ® 
Pac. Rep. 931. A contract between a husband and 
wife, in view of separation, whereby, in consideration 


of a conveyance of a just and fair proportion of his 4 
property, she relinquishes her rights in his property, — 


as his wife, or widow, not having been rescinded, 8 


binding. Hilbish v. Hattle (Ind. Sup.), 44 N. E. Rep © 
20. A settlement made in consideration of marriage; | 
providing that if the parties should fail to live 
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gether amicably, and should separate either by aban- 
donment or divorce, the property owned by either 
before marriage should be retained by each, and that 
neither should claim any interest in the other’s prop- 
erty acquired by reason of the marriage, and whereby 
cack released all claim to alimony in case of divorce, 
was illegal, and will not be enforced in divorce pro- 
ceedings between the parties. Neddo v. Neddo, 44 
Pac. Rep. 1, 56 Can. 507. Whether a provision in an 
agreement between a husband and wife, who had 
separated, that the wife should have sole care of their 
minor child during her minority, without interference 
on the part of the husband, is void as against public 
policy; it is severable from another provision therein, 
whereby the husband agrees to pay a certain sum 
periodically to the wife. Grime v. Borden (Mass.), 44 
N.E. Rep. 216. An agreement by a husband to pay 
bis wife a certain sum periodically, executed after 


they had separated, is valid. Grime vy. Borden (Mass.), 


4N. E. Rep. 216. Laws 1892, ch. 594, providing that 
amarried womay ‘‘may.contract with her husband or 
any other person to the same extent, with like effect, 
andin the same form as if unmarried,” also provides 
asfollows: ‘‘But nothing herein contained shall be 
construed to authorize the husband and wife to enter 
jnto any contract by which the marriage relation 
shall be altered or dissolved.’? Held, that the act 
does net authorize the making of a contract between 
husband and wife by which, in consideration of their 
separation, the husband agrees to pay the wife an al- 
lowance. Whitney v. Whitney (Sup.), 36 N. Y. S. 
81. A settlement and conveyance of property 
by a husband and wife to each other through 
atrustee, on their separation, will be sustained 
where fairly made, and free from coercion or other 
Undue influence, and the provisions are just 
and equitable. Caffey’s Exrs. v. Caffey (Tex. Civ. 
App.), 35 S. W. Rep. 738. Where a husband living 
separately from his wife covenanted with his wife 
and separately with a trustee, and the wife covenanted 
with the husband and separately with a trustee, and 
the trustee covenanted with the husband and wife, 
for the performance of certain agreements, including 
the payment of money by the husband at stated in- 
tervals to the wife, and the agreement provided that 
the trustee might sue to enforce the provisions of the 
fame, the trustee may sue on the covenant to pay 
said money for the benefit of the wife, and recover 
substantial damages for the breach thereof. Grime 
y. Borden (Mass.), 44 N. E. Rep. 216. Where, by 
articles of separation between husband and wife, the 
wife, for a stipulated consideration, releases the hus- 
band from all obligations of support, such release 
precludes the wife from recovering damages for the 
loss of her support from one whose conduct with the 
husband had led to the separation. Metcalf v. Tiffany 
(Mich.), 64 N. W. Rep. 479. Therule applicable toa 
Separation deed between husband and wife, that a 
provision-made for the wife is prima facie to be taken 
to be during separation only, will not be extended to 
4separation deed in similar form made between per- 
sons who have lived together without being husband 
and wife. Held, in such case, on that ground, and on 
the construction of the deed, which granted to the 
Woman an annuity “during her life,” that the annuity 
did not cease on the presumption of cohabitation. 
Thre Abdy (1895), 1 Ch. 455, 12 Reports, 163. 








JETSAM AND FLOTSAM. 


A QUIET TEXAS PONY. 


Ex-Chief Justice Bleekley, of Georgia, has a rival 
in Judge Wilkes of the Supreme Court of Tennessee, 
as evidenced by the following extract from the opin- 
ion in Lyons v. Stills, 37 S. W. Rep. 280: 

“This case involves the life and death of a Texas 
pony. * * * It appears that the plaintiff, Lyons, 
was a trader in Texas ponies, and sold the animal to 
the defendant, who was a farmer. The defendant 
was in the act of leading the pony away to carry her 
home, with an ordinary halter upon her, when the 
plaintiff suggested that a ‘slip halter’ would suit the 
temperament and disposition of the animal better. He 
thereupon furnished the defendant with a slip halter, 
and had one of his experienced helpers put it on the 
pony, and adjust it properly. He then advised the 
defendant to lead the pony home by the ‘slip halter,’ 
and not to turn her loose or put her into a stable, but 
to tie her to a post until she was gentle. Defendant 
obeyed the instructions, and following the directions 
of the plaintiff, carried the pony home and hitched 
her to a post, gave her some corn and fodder and left 
her for the night. The next morning the plaintiff 
came around to see if the pony was making any prog- 
ress towards getting gentle, and found her very 
quiet; in fact she was dead. He says he does not 
certainly know what caused her death, but thinks it 
was because ‘she could not get her breath.’ This 
seems quite probable, as the ‘slip’ halter was found to 
have ‘slipped’ down and become tightened around 
her nostrils. It does not appear that she had any 
disease; certainly she was full of life the evening be- 
fore, and showed no signs of any ailment. She was a 
small pony mare, well formed, with bright eyes, and 
a remarkably active pair of heels. The defendant 
was sued on the note. He defended on the ground 
that he only took the pony on probation for six 
months, and by the contract had the right, at any 
time he was dissatisfied, to rescind the trade, and de- 
liver.up the pony. It does not appear that he made 
any effort toreturn the animal. His counsel excuse 
this on the ground that he was prevented by the ‘act 
of God.’ Defendant in his proof, however, says he 
was prevented from making the return by the ‘act of 
the pony.’ We think the formal tender or delivery 
back of the pony was, under the circumstances, an 
immaterial matter, not going to the merits of the case. 
Defendant states that when he saw the pony had 
committed suicide he did not care to keep her any 
longer, and he therefore exercised his option to 
rescind the trade. His theory after the pony died, 
was that she belonged to the vendor, and had never 
become his property, and hence it was not his loss.’’ 
And the court agreed with him. 

The pathetic and circumstantial description of the 
heroine of this tragedy, and of her sad taking off, 
whets our appetite for further details of her personal 
history. Thanks to the kindness of the court, we 
know that she was no Rosinante—knock-kneed and 
double-jointed, dull of eye and slow of movement— 
but “‘small,” “‘well formed,” with “bright eyes,” and, 
true to her sex and her ancestry, possessed of a “‘re- 
markably active pair of heels.”” But whether her coat 
was white or black, or a Texas brindle; whether her 
teeth were new and betrayed the heyday of colthood, 
or marked her as old in tricks with heel and halter; 
whether she left offspring—had she a father or had 
she a mother; were her remains buried in the cross- 
roads or deposited in the bone-yard—these are ques- 
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tions which the judicial biographer has left unan- 
swered.— Virginia Law Register. 


CAN A MAN BE COMPELLED TO VOTE. 

The legislature of Missouri recently devised a novel 
scheme for making the exercise of the right of suf- 
frage compulsory. A provision was inserted in the 
charter of Kansas City to the effect that every qual- 
ified voter who failed to vote ata regular election 
should be fined $2.50. This was a bold attempt to 
bring out the stay-at-home vote, and would very likely 
have met with considerable success. Unfortunately, 
however, a delinquent voter objected to paying the 
fine, the matter was taken into the courts, and the 
provision in the city charter was declared unconsti- 
tutional. The opinion of the court has not yet come 
to hand, but so far as can be learned from the quota- 
tions that have appeared in newspapers and legal 
journals, it consists largely of talk about the degrada- 
tion of the franchise which results from associating it 
with the money value of a vote. Unless there is some 
peculiar provision in the Missouri constitution, the 
decision seems wrong. In the ordinary constitution 
the only clause which an enactment like that in ques- 
tion could violate is that which guarantees liberty to 
every citizen. Ifthe word “liberty” be given the 
very broad meaning, which courts to-day often as- 
eribe to it, of liberty to enjoy all civil rights, possibly 
itis unconstitutional to compel a man to vote. But 
that the framers of the constitution in all probability 
used the word inits primary and natural sense of 
mere freedom from bodily restraint, is clearly the 
better view. See an article on the subject by Mr. 
Charles E. Shattuck, in4 Harvard Law Review, 365. 
With that clause of the constitution out of the way, it 
is hard to see why the legislature has not the power 
to make the exercise of the right of suffrage a legal 
duty. Whether or not such an experiment would 
lead to satisfactory results is another question.—Har- 
vard Law Review. 
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1, ADMIRALTY — Maritime Liens—Federal and Staty 
Courts. — The exclusive jurisdiction of the federal 
courts to enforce maritime liens which exist 
maritime law as distinguished from contract liens or 
liens given by State statutes, cannot be ousted orm. | 
dered concurrent with the jurisdiction of the Stay 
courts by a State statute giving liens in similar eas 
enforceable in State courts.—SCATCHERD LUMBER 09, 
Vv. RIKE, Ala., 21 South. Rep. 136. 

2. ATTACHMENT—Bequest in Trust.—Where one be 
queaths to her husband her property in trust, with 
full discretion to sell,or hold and manage it till he 
youngest child is 21 years old, and to distribute} 
among her three children and their heirs at such time 
and in such manner and proportion as he may deep 
proper, he has, on the deatn of one of the children, 
no interest in the property subject to attachment by 
his creditors, the property being household furniturg 
used in the family after, as before, testatrix’s death, 
and one of the children being still « minor.—Iyg 
FOSTER’S ESTATE, Penn., 36 Atl. Rep. 343. 

3. BANKS—Action on Check—Defense.—In an action 
to recover the amount of a check, brought against the 
drawee, it appeared thatthe payee indorsed and de 
livered it to a firm which deposited it with private 
bankers, who gave the firm credit therefor, and de 
posited it on the same day with plaintiff bank, recely- 
ing credit for its full amount; and that defendant wm 
fused to pay it because the drawer had notified it — 
stop payment: Held, that it was no defense that the 
check passed from the drawer to the different parties, 
including plaintiff, without any consideration betwee 
the parties at the time of any one of the transfem, 
there being no evidence that plaintiff had knowledge 
of any infirmity in the check.—NATIONAL BANK OF 
AMERICA V. NATIONAL BANK OF ILLINOIS, IIl., 45. BE 
Rep. 968. 

4. BILLS AND NOTES—Promissory Note—Pleading.— 
In an action against sureties on a note it is no defense 
that the money raised onthe note was, by the prince: 
pal maker, diverted from the use intended, and in com 
sideration of which the sureties signed, and tha 
plaintiff had knowledge of the diversion.—HEFFSsRLs 
Vv. KRIEGER, Mont., 47 Pac. Rep. 638. 

5. CARRIERS — Live-stock Shipment — Damages.-4 
contract which makes it a condition precedent tothe 
recovery of damages to live stock that before the stock 
is removed, and within one day after its delivery # 
its destination, the shipper shall serve a written notice 
on the carrier that he intends to claim damages, is# 
reasonable one.—KAnsas & A. V. Ry. Co. V. AYERS 
Ark., 88 8. W. Rep. 515. ’ 

6. CARRIERS—Passengers—Contributory Negligentt. 
—One who, at the conductor’s bidding, attempts © 
board a train moving from two to three miles an how, 
past an unobstructed platform, at a station where 
trains do not stop, is not negligent per se.—DISTLERY 
LONG ISLAND R. Co., N. Y., 45 N. E. Rep. 987. 

7. CARRIERS—Passenger—Negligence.—In an actil 
for the death of plairtiff’s intestate, who was apa 
senger on defendant’s excursion train, and was throws 
from acar platform by a collision, where it appeared 
that the train was very much crowded, and the ev 
dence was conflicting as to whether there were sealé 
or standing room unoccupied inside the cars, the court 
properly refused an instruction to the effect that, if 
there were seats or standing room in any of the cath 
plaintiff’s intestate should have been inside.—CHB& 
PEAKE & O. RY. Co. v. Lana’s ADMR., Ky., 88 8. We 
Rep. 503. i 

8. CARRIER OF Goops — Delivery — Rights of 00h 
signor.—Abn action against a carrier for failure tode 
liver goods cannot be maintained by the consignor, 
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the absence of averments that he was the owner of 
the goods, that he was liable for their loss, or that he 
pad sustained special damage.—UNION Pac. R. Co. Vv. 
METcaLF, Neb., 69 N. W. Rep. 961. 

9, CHATTEL MORTGAGES—Validity.—Under Rev. St. 
joo, § 6638 (1 Horner’s Rev. St. 1896, § 4913), providing 
that no mortgage shall be Valid, except between the 
parties, when the goods are retained by the mort- 
gagor, unless it is recorded in the county in which the 
mortgagor resides within 10 days after excution, to 
render such a mortgage valid as against other than 
the parties, it must have been recorded as required by 
the act.—STATE V. GRIFFEN, Ind., 45 N. E. Rep. 935. 

10, CONSTITUTIONAL LAW — Criminal Law — Opium 
Trade.—Rev. St. 1889, § 3874, making it a misdemeanor 
for any one to maintain an opium den, is not uncon- 
stitutional as being class legislation in restraint of 
trade and liberty.—STaTE v. LEE, Mo., 38S. W. Rep. 
583. 

ll. CONSTITUTIONAL Law—Protection of Highways.— 
Comp. Laws Utah, § 2087, making any one who drives a 
herd of horses, mules, asses, cattle, sheep, goats, or 
gwine over a public highway constructed on a hillside 
liable for damages by such animals in destroying the 
banks, or rolling rocks into the highway, does not 
deny to such person the equal protection of the laws. 
—JonEs V. Brim, U. 8. 8. C.,178. C. Rep. 282. 

12. CONSTITUTIONAL LAW — Public Improvements.— 
The legislature may authorize the recovery by a city 
of benefits from improvements made under a void act. 
—IN RE AMBERSON AVE., Penn., 36 Atl. Rep. 354. 


13. CONSTITUTIONAL Law—Regulation of Railroads — 
Anorder of the State board of transportation, under 
the provisions of the act of March 31, 1887, entitled “An 
act to regulate railroads and prevent unjust discrimi- 
nation,” etc., which requires a railroad company to 
surrender a portion of its right of way, for an ele- 
yator site, to a person or corporation engaged in the 
buying and shipping of grain, contemplates the taking 
of property for mere private use, within the prohibi-\ 
tion of the United States constitution, and is accord- 
ingly without authority and void.—CHIcaGo, B. & Q. 
R. Co. v. STATE, Neb., 69 N. W. Rep. 955. 


14. ConTRACT — Action for Services — Customary 
Oharges.—On the trial of an action by an architect ou 
a quantum meruit, plaintiff's evidence of the customary 
tharges of architects for similar services is not made 
incompetent by defendant’s showing that the custom- 
ary charges made by architects originated in and con- 
form to a rule established by an association of archi- 
tects.— LAVER V. HOTALING, Oal., 47 Pac. Rep. 593. 

15. ConTRacT—Caring for Parent.—A husband and 
wife cannot recover from the estate of the wife’s 
mother for caring for her during her life-time, with- 
out proof of an express contract therefor, or of 
Such circumstances as fairly show that both par- 
ties understood that compensation was to be made, 
the presumption being that such services were gratu- 
jtous, and no contract can be implied from the mere 
request of the mother for the care bestowed.—TURNER’S 
ADMR. V. TURNER, Ky., 38S. W. Rep. 506. 

16. ConTRaCT — Condition Precedent.—A complaint 
does not state a cause of action to recover on a con- 
tract for grading, by the terms of which payment was 
to be made on the certificate of an engineer, withoug 
an allegation that such certificate was furnished.— 
BoDEN v. MAHER, Wis., 69 N. W. Rep. 980. 

17. ContRactT—Reformation.—Equity will not reform 
&contract on the ground of mistake unless the party 
asking reformation shows clearly, not only that the 
alleged mistake exists, but that it was mutual, and 
Was not caused by his negligence.—MITCHELL V. 
BusH, Oreg., 47 Pac. Rep. 616. 

18. CONTRACT—Reformation—Mistake.—To justify the 
Teformation of a written contract for mistake, the 
Mistake must be mutual, and be established by clear, 
evidence.—HOME FIRE 
Ins. Co. v. Woop, Neb., 69 N. W. Rep. 941. 











19. CONVERSION BY COTENANT.—Where tenants in 
common execute a deed of their land, and one of them 
delivers the deed to the purchaser, and takes a pur- 
chase-money bond and mortgage in his own name | 
without his cotenant’s consent, such cotenant may 
recover his share from the former, though the bond 
has not been paid.—KNOPE V. NUNN, N. Y., 45 N. E. 
Rep. 940. 


20. CORPORATIONS—Fraudulent Preferences.—A cor- 
poration, when in fact insolvent, executed to three of 
its creditors judgment notes for the amount of their 
claims and for certain future advances, and to secure 
them from the possibility of future preferences being 
given other creditors, the officers and a majority of the 
directors of the corporation resigned, and their places 
were filled by the election of members of the preferred 
creditors’ counsel. The corporation continued busi- 
ness, apparently under the old management, until 
forced to suspend: Held, that the arrangement had 
the effect of a secret mortgage, With possession and 
power of sale remaining in the mortgagor, and was 
therefore fraudulent in law, though no actual fraud 
was shown.—AMERICAN OAK LEATHER Co. Vv. C. H. 
FarGo & Co., U. 8. C. C., N. D. (Ill.), 77 Fed. Rep. 671. 


21. CORPORATIONS—Insolvency—Preferences.—A cor- 
poration is an artificial person, acting in an individual 
capacity; and in this State, in the absence of insolvent 
laws and statutory restrictions, it has the same power 
to prefer creditors, who are not its officers or agents, 
by deed of assignment or otherwise, as a private 
debtor has, so long as its assets have not been taken 
into possession by a court of equity, in a proper pro- 
ceeding at the instance of a proper party.—WYETH 
HARDWARE & MANUFACTURING OO. v. JAMES-SPENCER- 
BATEMAN Co., Utah, 47 Pac. Rep. 604. 


22. CORPORATIONS — Insolvent Corporations.—There 
is no inflexible rule in existence, which, under all con- 
ditions, prevents an insolvent corporation from trans- 
ferring or incumbering its property in good faith, and 
for proper purposes.—SHAW V. ROBINSON & STOKES 
Co., Neb’, 69 N. W. Rep. 947. 


23. CORPORATIONS — Minority Stockholders Law.— 
Quo warranto is a proper remedy to determine the right 
of a relator claiming to have been elected as a director 
of a corporation.—ATTORNEY GENERAL V. LOOKER, 
Mich., 69 N. W. Rep. 929. 


24. CORPORATIONS—Subscription Contract for Stock. 
—One who, having contracted to subscribe for stock in 
a contemplated corporation, makes a payment on his 
subscription, with knowledge merely that its charter 
has been secured, is not chargeable with notice of its 
contents, and therefore cannot be held to have waived, 
by such payment, the defense that his signature to 
the contract was obtained by the fraudulent repre- 
sentations of the promoters that the purposes of the 
corporation should be confined in the charter to a cer- 
tain business.—STRONG V. SOUTHWESTERN BRIDGE & 
IRON Co., Tex., 388. W. Rep. 546. 


25. CORPORATIONS—Voting Stock — Agreement.—Un- 
der Civ. Code, § 307, providing that every stockholder 
shall bave the right to vote the number of shares 
standing in his name, “as provided in section 312;” 
and section 312, providing that, to entitle a person to 
vote, he must be “‘a bona fide stockholder, having stock 
in his own name on the stock books at leastten days 
prior to the election,”—one is not entitled to vote 
stock in which he has never had any interest, but which 
is registered in his name for the purpose of enabling 
the real owner to avoid statutory liabilities; he not 
being a bona fide stockholder.—SMITH V. SAN FRANCISCO 
& N.P. Ry. Co., Cal., 47 Pac. Rep. 582. 


26. CouUNTY SCHOOL LANDS — Vendor’s Lien.—A pur- 
chaser of school land from one who holds bond for 
title from the county acquires such interest as will 
enable him to fix a lien thereon to secure the payment 
from his vendee of a part of the purchase price.—CaGE 
v. PERRY, Tex., 388. W. Rep. 543. 
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27. CRIMINAL EVIDENCE—Dying Declarations.—A dy- 
ing declaration that deceased was not armed at the 
time he was shot by accused is admissible.—STATE V. 
REED, Mo., 388. W. Rep. 574. 

28. CRIMINAL EVIDENCE—Witness — Impeachment.— 
One who has testified to defendant’s whereabouts at 
the time of the robbery may be impeached by showing 
that at another trial she had testified that at that time 
he was in another place.—MAGEE Vv. STATE, Miss., 21 
South. Rep. 1381. 

29. CRIMINAL LAw—Burglary.—Breaking and enter- 
ing a“mill house” with intent to commit larceny is 
not punishable, under a statute making it a crime to 
break and enter any ‘‘office, shop, storehouse, ware- 
house, or banking house,” with such intent.—COooL 
Vv. COMMONWEALTH, Va., 268. E. Rep. 411. 

30. CRIMINAL Law—Change of Procedure.—Laws 1895, 
p. 165, e¢ seg., shortening the time for making chal- 
lenges, is a change in the procedure merely, and 
therefore is not unconstitutional, as an ex post facto 
law, as applied to crimes committed before the pas- 
sage of the act.—STaATE V. DUESTROW, Mo., 38 8. W. 
Rep. 554. 

31, CRIMINAL Law — Custody of Jury.—Misconduct of 
the bailiff in charge of the jury in sleeping in the room 
with it, and permitting another man to do the same, is 
not ground for reversing a conviction, where the evi- 
dence shows that no influence whatever was exerted 
by them on the jurors.—WEBB Vv. STATE, Miss., 21 
South. Rep. 133. 

82. CRIMINAL LAW—Larceny.—An employee of a 
manufacturing silversmith, taking without the con- 
sent of his employer manufactured silver, and leaving 
in its place old silver, equal in weight, but not in 
value, is guilty of larceny.—KIRK V. GARRETT, Md., 35 
Atl. Rep. 1089. 

88. CRIMINAL Law—Self-defense.—A charge to the 
effect that if the circumstances of the killing were 
such as to produce on the mind of defendant, or that 
of any reasonably prudent person situated as defend- 
ant was,the impression that he could save his own 
life or escape serious bodily harm only by killing de- 
ceased, such killing was justified, unless defendant 
had gone to the place to provoke a difficulty with, and 
to kill, deceased, was not error.—ADDINGTON V. 
UNITED STATES, U.S. 8. C.,178. C. Rep. 289. 


34. ORIMINAL LAw—Statutes—Change of Punishment. 
—A legislative act amending the section of the Revised 
Statutes defining the crime and providing for its pun- 
ishment, which merely changes the maximum of the 
penalty, repealing the section only so far as it conflicts 
with the amendment, operates no repeal of the sec- 
tion except in respect to the maximum punishment 
for offenses committed subsequent to the act; hence 
the power to try and sentence under the section for an 
offense prior to the amendatory act is not touched by 
it.—STATE V. WHITE, La., 21 South. Rep. 141. 

85. CRIMINAL LAw—Statute—Increasing Punishment. 
—By making it possible to inflict a greater punish- 
ment of a similar character to the punishment under 
the old law, the les;islature has not made manifest an 
intention to repeal the old law.—STATE V. YOUNG, La., 
21 South. Rep. 142. 

86. CRIMINAL PRACTICE — Poisoning — Indictment.— 
Under a statute making it a felony to mingle poison 
with food with intent to kill‘‘or”’ injure, etc., an in- 
dictment which charges an intent to kill “and” injure, 
etc., is fatally defective.—TaYLOR V. STATE, Miss., 21 
South. Rep. 129. 

37. CUSTOM AND UsaGE — Business Usage.—The busi- 
ness usage of a particular individual is not admissible 
to interpret a contract between that individual and 
another, in the absence of proof of knowledge by the 
other of such usage.—GAMBLE V. A. STAUBER MANUFG. 
Co., Neb., 69N. W. Rep. 960. 

88. DEATH BY WRONGFUL ACT—Damages.—Under Act 
April 26, 1855,§ 1 (providing that the persons entitled 
to recover damages for injury causing death shall be 





the husband, widow, children, or parents of the 
ceased, and the sum recovered shall go to them ip 
proportion they would take his or her estate in cage g 
intestacy), the amount recovered by a widow for tae 
death of her husvand is to be divided between herself 
and the children of deceased as in case of int h 
The widow is not entitled to retain the same for the 
use of herself and family.—ALLISON Vv. POWERS, Penn, — 
36 Atl. Rep. 333. d 
39. DEATH BY WRONGFUL AcT—Limitations.—Ohap ‘ 
ter 103 of: the Code isthe West Virginia Lord’ Camp © 
bell’s act, creating a cause of action where none ex 
isted at common law for wrongfully causing the death — 
of a person; and the provisothat any such action shall 
be commenced within two years after the death of 
such deceased person is an essential restraining éle 
ment of the right of action given.—LAMBERT V. ENsigy — 
MANUFG. Co., W. Va., 268. E. Rep. 431. a: 


40. DEED—Boundaries—Lakes.—Low-water mark on _ 
the shore ofa lake,as a boundary, is ordinary low © 
water mark, orthe level at which the water stands 
when free from disturbing causes.—SLAUSON V. Goop. — 
RICH TRANSP. CO., Wis., 69N. W. Rep. 990. ; 


41. DEEDS — Conditions.—The condition in a deed — 
upon which title of lands conveyed for church pup © 
poses shall revert to the grantor cannot be invokedby 
one faction of the grantee to the prejudice of another, — 
—MOSEMAN V. HEITSHOUSEN, Neb., 69 N. W. Rep. 97. 


42. DEED—Mental Capacity — Undue Influence,—Un- 
due influence, to render a deed void, must be suchas” 
to deprive the grantor of free agency.—SHEA Y¥, 
MURPHY, Ill., 45 N. E. Rep. 1021. ; 

48. DIVORCE—Alimony Pendente Lite.—The question — 
as to the amount of alimony pendente lite which shall be ~ 
allowed the wife in asuit brought against her by her ~ 
husband for divorce is one addressed to the sound di © 
cretion of the court under all the circumstances ofthe © 
case, and the condition of the parties must also be 
taken into consideration.—Wass v. Wass, W. Va.,% © 
8. E. Rep. 440. BY 

44. DOWER—Renunciation — Election.—A written re — 
nunciation, filed in the county court within a year” 
after testator’s death, by his widow, who elected to take — 
in lieu of the provisions of the will her “dower and © 
legal share in the estate” which shall remain afterthe © 
payment of debts, is a sufficient renunciation to enablé — 
the widow to take under section 12, which provides — 
that where a husband dies testate, leaving no children, 
the wife may, if she elect, have in lieu of dower one ~ 
half of all the estate which remains after the payment ~ 
of claims against the estate; since the word ‘‘dower” 
in the renunciation can be rejected, as her evident in 
tention was totake an estate burdened with debts.— 
GULLETT V. FARLEY, Ill., 45 N. E. Rep. 972. 

45. EASEMENTS — Highways — Prescription.—The & 
istence of a legal public road over the premises of &@ 
private person may be shown by user alone, but ia © 
such case the user must have been with the knowledge | 
of the owner, and have continued the length of time © 
necessary to bar an action to recover the title tothe 
land. This rule, however, does not apply when the 
user is of wild uninclosed prairie land.—ENGLE VY. ~ 
Hunt, Neb., 69 N. W. Rep. 970. re 

46. EJECTMENT — Mortgage — Deed. — A grantee of@ 
deed absolute on its face cannot maintain ejectment ~ 
thereon, where his grantor merely held the title @ 
security for a debt which the grantee paid, and at the 
same time executed a bond to the original mortgagor 
in which he agreed to convey if the amount expended 
by him was repaid, with interest, by a specified time, 
since the instrument was a mortgage. — MEEKER ¥. ~ 
SHUSTER, Ual., 47 Pac. Rep. 580. 

47. ELECTIONS — Ballots — Stickers. — The statute of ~ 
this State regulating voting requires the name ofthe © 
person desired to be voted for, and not printed on the 
ballot, to be inserted in the blank space left for that 4 
purpose. — WATERMAN V. CUNNINGHAM, Me., 36 Atl — 
Rep. 395. x 
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4. Equiry—Pleadings—OCross Bill. — On a bill for the 





' direction of acourt of equity in executing a trust, by 


one to whom personalty had been conveyed by a com- 
pany, in trust, to secure notes drawn to its order, and 
for its accommodation by a third person, the latter, 
who is made a defendant, cannot file across bill in- 
troducing new parties, whom he seeks to enjoin from 
prosecuting an action at law against him on one of 
the notes which had been assigned by the company.— 
DERBYSHIRE V. JONES, Va., 268. E. Rep. 416. 


#9. Equity — Statute of Limitations. — The fact that 
one claiming the legal title to land alleged to have 
been patented to the heirs at law of her father has 
lived for many years in a wild and remote region, by 
reason of which she was ignorant of the issuance of 
the patent and the sale of the land by the administra- 
tor of her father’s estate,does not entitle her, after 
her right to maintain ejectment has become barred, to 
relief in equity against the purchaser at the adminis- 
trator’s sale.—-RUDLAND V. MastTic, U. 8. ©. C., D. 
(Wash.), N. D., 77 Fed. Rep. 688. 


50. EVIDENCE — Parol Evidence. — Parol evidence is 
admissible to show the circumstances surrounding the 
execution of a receipt sued on, which is ambiguous in 
its terms, and may be considered in determining what 
was the real transaction between the parties. — RICH- 
ARDSON V. PLANTERS’ BANK OF FARMVILLE, Va., 268. E. 
Rep. 413. 

$l. EVIDENCE — Receivers — Declaration.—Kven ifa 
receiver of a national bank is its agent, so that his 
admissions may be used against it, his declarations as 
to receipt by it of adraft prior to his appointment, 
and of which he had no personal knowledge, are not 
admissible to charge it with negligence in reference 
thereto. — First NAT. BANK OF PORTLAND V. LINN 
Oounty NaT. BANK, Oreg., 47 Pac. Rep. 614. 


82, EXECUTION—Levy—Property in Custodia Legis.— 
When property has been levied upon on writ of ex- 
ecution, and has been delivered to a thirJ person, 
Plaintiff in areplevin suit against the officer making 
the levy, such property cannot be again seized by the 
officer, under another writ against the same person, 
while the replevin suit is pending.—BEAGLE V. SMITH, 
Neb., 69 N. W. Rep. 956. 


58. FEDERAL CouRTS—Jurisdiction—Creditors’ Bill.— 
Afederal court has jurisdiction of a creditors’ bill be- 
tween citizens of different States,though based upon 
the judgment of a State court, and notwithstanding 
the existence of statutory legal remedies in the State 
courts.—FirstT NAT. BANK OF CHICAGO V. STEINWAY, 
U.8.C. C., W. D. (Penn.), 77 Fed. Rep. 661. 


&. FEDERAL Courts — Revivor of Judgment. — Scire 
facias to revive a judgment in a federal court being an 
ancillary proceeding, the court has jurisdiction, even 
though the parties are citizens of the same State.— 
WONDERLY Vv. LAFAYETTE VounTY, U.8.C0.C., W. D. 
(Mo.), W. D., 77 Fed. Rep. 665. . 


55. FRAUDS, STATUTE OF — Vendor and Purchaser.— 
The statute of frauds relative to the sale of lands will 
notenable one who has obtained the title and posses- 
sion of real property to avoid making payment there- 
formerely because there had been no formal accept- 
ance in writing of the original written offer of the pur- 
chaser.—GRIFFITH V. THOMPSON, Neb., 69 N. W. Rep. 


56. GARNISHMENT — Defective Attachment Bond.—A 
defective attachment bond, being amendable, does not 
affect the jurisdiction of the court, so as to rendera 
subsequent judgment void,and hence cannot be ob- 
jected to by a garnishee for the first time on appeal.— 
SCHMITT V. DEVINK, Ill., 45 N. E. Rep. 974. 

57. HaBgas CorPpus—Jurisdiction.—Where a prisoner 
convicted of the crime of murder is in the custody of 
the proper officer, who detains him under a warrant, 
fair and regular on its face, issued after conviction 
and judgment by a court of record, which had jurisdic- 
tion of the person and subject-matter, he will not be 








discharged on habeas corpus. — EX PARTE Hays, Utah, 47 
Pac. Rep. 612. 

58. HiGHWayY-—Dedication.—A third party cannot ob- 
ject to the legality of a road on the ground that the 
land dedicated therefor had been previously mort- 
gaged by the dedicator, where the greater part of the 
mortgage debt has been paid, and the mortgagee 
makes no objection to the dedication. — ROBERTS Vv. 
CoLumBi4, G. & 8. F. TURNPIKE CO., Tenn., 38 8. W. 
Rep. 587. 

59. HOMESTEAD — Exemption of Proceeds.—Where a 
creditor, by docketing a judgment, acquires a first lien 
on property of his debtor far exceeding in value the 
limit of homestead exemption, the debtor cannot as- 
sert a homestead right in the proceeds of the property, 
as against such judgment, because subsequent liens, in 
favor of which he waived such right, will exhaust the 
preperty above the limit of the exemption. — STRAYER 
v. LoNG’s EXR., Va., 268. E. Rep. 409. 


60. INSURANCE — Conditions. — The parties to a con- 
tract of insurance may stipulate that such contract 
will not become operative as an indemnity until pay- 
ment in full by the insured of all charges and assess- 
ments required by the constitution, rules, and regula 
tions of the insurer.—MODERN WOODMEN ACC. ASSN. V. 
KLINE, Neb., 69 N. W. Rep. 948. 


61. INSURANCE — Rights under Policy. — A policy in 
suring a compress company against loss on “cotton in 
bales held for compression or compressed, but not 
loaded on cars, and for which a compress shipper’s re- 
ceipt has been issued for’ certain named railroads, 
‘*while contained on the open platforms, and under 
sheds of” insured, ‘‘loss, ifany, payable to said rail 
roads as their several interests may appear at the time 
of the fire,” covers all cotton, held by plaintiff for any 
owner, situate as described, for which compress re- 
ceipts had been issued for shipments over any of the 
railroads. — HOPE, ETC. OO. V. PHOENIX AssUR. CO.; 
Miss., 21 South. Rep. 182. 

62. INTOXICATING LIQUORS—License — Ordinance.—A 
section of an ordinance providing that ‘‘every person 
who sells liquors must obtain a license,” is not void as 
imposing a license tax on each sale, and not on the 
business of selling, it appearing from the entire ordi- 
nance that the intent was to impose the tax on the 
business of selling.—EX PARTE SEUBE, Ual., 47 Pac. 
Rep. 596. 

68. INTOXICATING LIQUORS — Sule. — The delivery by 
defendant to another of whisky, to be paid for in other 
whisky at some future time, constituted a sale, within 
Pen. Code 1895, art. 402, punishing the sale of intoxica- 
ing liquors within a prohibition district.—KEATON Vv. 
STATE, Tex., 38S. W. Rep. 522. 

64. JUDGMENT—Collateral Attack.—A judgment in an 
action in which the court has jurisdiction of both the 
subject-matter and the defendant, and granting relief 
appropriate to the cause of action stated, is not ren- 
dered void by the fact that the petition contained no 
prayer for relief, and cannot be set aside in an inde- 
pendent action brought for that purpose.—MOORE Vv. 
BRITTON, Tex., 88 8. W. Rep. 528. 

65. JUDGMENT — Injunction. — In an action to enjoin 
the enforcement of a judgment, relief should not be 
granted because of the service of an unauthorized 
summons upon which such judgment was rendered, in 
the absence of a showing of the existence of a defense 
to the cause of action which formed the basis of the 
judgment assailed. — FICKES V. VICK, Neb., 69 N. W. 
Rep. 951. 

66. JUDGMENT — Vacation. — Sand. & H. Dig. § 4197, 
subd. 7, authorizing the vacation of a default judgment 
for “unavoidable cause or misfortune preventing the 
prarty from appearing or defending,” warrants the 
vacation of a default judgment, where defendant was 
not served with notice. — HUTTON Vv. EUPER, Ark., 38 
8. W. Rep. 517. 

67. JUDICIAL SALE — Conversion. — A judicial sale 
land, as a general rule, converts it into personalty. 
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land be sold, under chapters 79 or 83 of the Code of 1891, 
belonging to an infant or insane person, the sale does 
not at once convert into personalty, but the proceeds 
remain realty until the infant becomes of age, and, in 
the case of one insane, until he becomes capable of 
making a will, when they are to be regarded as per- 
sonalty. — FINDLEY V. FINDLEY, W. Va., 268. E. Rep. 
433, 


68. LANDLORD AND TENANT—Holding Over.—Where a 
lessee in possession under a written lease holds over 
without giving notice to the lessor that he has repudi- 
ated the contract, there is an implied contract that he 
will pay rent as originally agreed.—MINOR v. KIL- 
GORE, Tex., 38S. W. Rep. 539. 


69. LANDLORD AND TENANT—Lease—Abandonment— 
Damages.—Where a lessee abandons and refuses to 
carry out the contract, and the lessor, after due no- 
tice, sells the lease at public auction, the damages for 
the whole loss, computed at present value, may be re- 
coveredjat once.—JAMES V. KIBLER’S ADMR., Va., 268. 
E. Rep. 417. 

70. LANDLORD AND TENANT—Rights of Tenant Under 
Lease.—Under a lease of a farm fora year containing 
also an agreement for the furnishing by the lessor to 
the lessee of cows for dairying purposes, such agree- 
ment ‘‘in no wise, however, to affect the foregoing 
lease of real property,” the lessee became entitled, 
under Civ. Code, § 819, to “‘take the annual products of 
the soil;” and a provision of the lease that the tenant 
should not remove any hay or grain from the farm for 
sale did not give the landlord any lien thereon which 
he could enforce as against a mortgagee of the tenant 
without notice of such provision, who took possession 
of the crop after its severance from the land.—MakR- 
SHALL V. LUIZ, Cal., 47 Pac. Rep. 597. 


71. LIFE INSURANCE — Application — Agent.—In the 
case of life insurance policies, where the application 
is drawn by the authorized agent of the insurer, and 
the answers to the interrogatories contained therein 
are written by such agent in filling the application, 
without fraud or collusion on the part of the applicant, 
the insurer is estopped from controverting the truth 
of such statements in an action upon the policy be- 
tween the parties thereto.—MARSTON v. KENNEBEC 
Mot. LiFs Ins Co., Me., 36 Atl, Rep. 389. 


72. LIFE INSURANCE—By What Laws Governed.—It 
being provided in a contract of insurance that it ‘“‘shall 
be held and construed to have been made in the city 
of Cincinnati, Ohio,” the beneficiary may, in enforc- 
ing the contract, rely on the laws of that State, so far 
as they relate to its validity, nature, interpretation, 
and effect; but, the admission of evidence and the 
rules of evidence being matters of procedure only, the 
laws of Ohio on such subject will not be followed.— 
UNION CENT. LIFE INS. CO. V. POLLARD, Va., 26 8S. E. 
Rep. 421. 

73. LIMITATION OF ACTIONS — Right of Creditors to 
Plead Statute.—While the right to plead limitations as 
a defense is, in general, personal to the debtor, where 
a court of equity has taken possession of the debtor’s 
estate for the purpose of distributing it among debtors, 
any creditor interested in the fund may interpose the 
defense to the claim of another creditor.—McOCaRT- 
NEY V. POTOMAC ELECTRIC Oo., Va., 26S. E. Rep. 419. 

74. MASTER AND SERVANT.—A servant who notifies the 
master of dangerous defects in machinery, which the 
master promises to remedy, is not negligent because 
he remains in the service for a reasonable time there- 
after to permit the promise to be fulfilled, though the 
master fixed no definite time within which the repairs 
should be made.—Swirt & CO. Vv. MADDEN, Ill., 45 N. 
E. Rep. 979. 

7. MASTER AND SERVANT—Fellow-servant’s Incompe- 
tency.—General reputation of an employee for reck- 
lessness is not alone sufficient to charge a fellow- 
servant, injured by such recklessness, with knowl- 
edge thereof.—Trexas & P. Ry. CO. v. JOHNSON, Tex., 
38S. W. Rep. 520. 





76. MECHANICS’ LigNS—Certificate of Architect.—Up. 
der a contract providing that the work should be done : 
under “‘the immediate supervision” of the archites 
and that payments should be made on architect's gg, 
tificates, the owner is not bound by certificates issued, : 
in the absence of the architect, by one to whom hg 
had attempted to delegate his authority.—MONanayy, 
FITZGERALD, I11.,45 N. E. Rep. 1013. § 

77. MORTGAGE — Equitable Assignment.—An egg 
table assignment of a negotia!le promissorynotege | 
cured by a mortgage may be made by a sale and de 
livery thereof by the person to whose order the nots 
is payable, without an indorsement of the note, org — 
formal assignment in writing of the mortgage or note; — 
and such purchaser may maintain an action in his own 
name to foreclose said mortgage.—GREELBY Same 
BANK V. LINE, Neb., 69 N. W. Rep. 966. 

78. MORTGAGE—Release—Effect.—An agreement for 
the sale of 140 acres of land for $50,000, payable in i 
stallments, secured by a “bond and mortgage” on the 
land, the lien of which was to be limited to the land — 
provided that the grantor should release from the lien 
of the “mortgage” any portion of the land the grantes © 
should desire, provided that the area released should 
not exceed one acre for each $1,000 of the purchase 
price paid: Held, that the portion of the land released © 
was released from all liability for the purchase price, 
the unpaid balance of which was only enforceablg 
against the remainder of the land.—NEALE V. DgMP- 
STER, Penn., 36 Atl. Rep. 338. 

719. MORTGAGE—Subrogation.—Voluntary paymentot 
a mortgage debt by a third person does not subrogate 
him tothe mortgagee’s rights, in the absence of a 
agreement to that effect.—MARTIN V. MARTIN, IIl., 6¥, 
E. Rep. 1007. 

80. MORTGAGE SALE—Purchase by Owner.—Wherm 
one claiming to have acquired all the interest of the — 
grantor of a deed of trust becomes the purchaser at 
the trustee’s sale, the trustee is not bound to accept, 
as part payment of the bid, the purchaser’s receipt for 
the surplus over and above the debt, interest, and 
costs of sale, where such surplus was claimed bys 
third person before the sale.—MCCLUNG V. MISSOURI 
Trost Co., Mo., 88S. W. Rep. 578. : 

81. MUNICIPAL ASSESSMENTS-— Publication of Notice. 
—A certificate of publication of notice of municipal & 
sessment and of final hearing, alleging that “it has been 
published five times,” stating also the date of the first 
and last publication, does not show compliance with 
the statutory requirement that it be published at least 
**five successive days.”—TOBERG V. CITY OF CHICAGO, © 
Ill., 45 N. E. Rep. 1010. 

82. MUNICIPAL CORPORATION—Construction of Sewer 
—Negligence.—The sewers of a city are its private 
property, and the citizens are alone interested thereit; 
the general public of the State atlarge have no inter | 
est in them; and therefore the city may be liable for 
negligence in their construction.—DONAHEW V. OMT 
OF KANSAS CITY, Mo., 38 8. W. Rep. 571. 

83. MUNICIPAL CORPORATIONS — Contract for Street 
Work.—Under St. 1885, p. 151, § 6, which authorizes & 
superintendent of streets to enter into a written coh 
tract for grading or other street work, and require 
him to fix the time for the commencement and for thé 
completion of the work under all contracts, a fixing of 
the time for the commencement of work under & oF 
tract at ‘‘within 15 days from the date thereof,” ané 
for its completion at 180 days “thereafter,” make 
the time for the completion dependent on the time of 
actual commencement, and is not such a complianeé— 
with the statute as entitles the contractor to enforet— 
assessments for the work.—PALMER V. BURNHAM, Oily 
47 Pac. Rep. 599. 

84. MUNICIPAL CORPORATION — Electric Railroad=— 
Damages for Construction.—Construction and oper 
tion, under legislative and municipal authority, of aa” 
electric street railway, or conversion of a single track 
horse railway into a double-track electric railway, 18 
not an additional servitude on the street, for whlel” 
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—————— 
abutting owners are entitled to compensation.—RBID 
y. NORFOLK City R. Co., Va., 268. E. Rep. 428. 

8. MUNICIPAL CORPORATIONS — Sidewalks — Negli- 
gence.—Where a cityor other municipality grades or 
otherwise improves any portion of a street for the pur- 

and with the result of inducing public travel 
thereon, there is a resulting duty to keep such portion 
ofthe street in repair, and a consequent liability for 
the failure to do so.—CITY OF ORD V. NASH, Neb., 69 N. 
W. Rep. 964. 

86. MUNICIPAL CORPORATION—Street Improvement— 
Assessment.—A railroad right of way parallel with 
and adjoining a street, is assessable for special bene- 
fits for an improvement of the street.—ILLINOIS CENT. 
R. Co. v. CiTy OF KANKAKEE, I11., 45 N. E. Rep. 971. 

87. MUNICIPAL CORPORATION—Street Railways.—Mu- 
nicipal consent to the construction of a street railway 
connecting the municipality with other towns is lim- 
ited to the construction of the proposed road as an 
entirety, and does not justify the construction of a 
road merely within the limits of the municipality giv- 
ing such consent.—PENNSYLVANIA R. CoO. V. TURTLE 
OREEK VALLEY ELECTRIC Ry., Penn., 36 Atl. Rep. 348. 


88. NEGLIGENCE — Defective Highway—Evidence.— 
The fact that deceased was found on the road, with his 
neck broken, and that the wagon which he had driven 
was beside him, with the hind wheels in a hole in the 
road 15 inches deep, is insufficient to show that his 
death was caused by such defect.—STRINGERT V. Ross 
Tr., Penn., 36 Atl. Rep. 345. 


8. NUISANCE—Equity—Injunction.—When a nuisance 
“is prospective and threatened, a court of equity may 
interfere to prevent its being brought into existence; 
but when what is iclaimed \to be a nuisance already 
exists, the general rule is that the fact that it is a nui- 
gance must be established by a suit at common law 
before a court of equity will interfere to abate.—TRACY 
¥. LE BLANC, Me., 36 Atl. Rep. 399. 


9. PARTNERSHIP.—A partnership is created where 
several persons subscribe a certain sum each to estab- 
lish a co-operative store, to be conducted under a firm 
name by the principal subscriber and three directors 
elected by the subscribers, profits being divided in 
Proportion to the amounts subscribed, and stock certi- 
ficates being issued to the subscribers, but there being 
ho incorporation.—CARTER V. MCCLURE, Tenn., 88S. 
W. Rep. 585. 

91. PARTNERSHIP — Complaint.—The complaint in an 
action against a non-trading partnership on a lease 
executed by one partner inthe name of the partner- 
ship must allege the nature of the partnership, and 
thatthe contract was executed for something neces- 
sary for the transaction of the business of the firm, or 
that the partner was expressly authorized to make the 
contract.—ALSOP V. CENTRAL TRUST CO., Ky., 388. W. 
Rep. 510. 

®. PARTNERSHIP—Evidence.—The receipt by a party 
ofashare of the profits of a venture ‘merely as com- 
pensation for services, such party having no interest 
inthe property made the subject of the venture, and 
iO power in the management or control of such prop- 
érty other than that ofan ordinary retail salesman 
thereof, does not constitute such person a partner.— 

’ st Vv. GRETNA STATE BANK, Neb.,69N. W. Rep. 


%. PARTNERSHIP — Withdrawal of Member.—The 
Withdrawal of a partner from a firm at the instance of 
&present creditor of the firm operates a dissolution, 
andthe creditor cannot attack the validity of an as- 
signment, made later by the remaining partners, on 
the ground of a continued partnership relation which 
Would require the former partner to join in the deed of 
assignment.—EULESS Vv. TOMLINSON, Tex., 38 8S. W. 
Rep. 534. 

i %, PLEDGE—Validity.—A pledge of corporate stock 
by indorsement and delivery of the certificate is valid 
as between the parties.—MALONE V. JOHNSON, Cal., 47 
Pac. Rep. 579. 





95. PRINCIPAL AND AGENT — Husband and Wife.—A 
husband may act as the agent of his wife, but, in or- 
der to bind her, he must previously be authorized, or 
she must, with a knowledge of his acts, subsequently 
ratify them.—NORFOLK NAT. BANK V. NENOW, Neb., 69 
N. W. Rep. 936. 


96. PRINCIPAL AND SURETY — Building Contract— 
Bond.—A material man cannot sue on a building con- 
tract bond which names only as beneficiaries the 
owner and any person advancing money to the owner 
to be used in the construction of the building.—Ma- 
CATEE V. HAMILTON, Tex., 888. W. Rep. 530. 


97. QUIETING TITLE—Parties—Cloud on Title.—A bill 
to remove cloud on title, consisting of a trust deed by 
defendant G to defendant B to secure a note of G ex- 
ecuted to himself, is not demurrable for failure to 
make the holder of the note a party, it not appearing 
from the bill that the note had been indorsed and was 
held by a third person, and it being alleged by the bill 
that the deed pretended to secure the note, and was 
executed to annoy complainant and cloud her title.— 
GLOSs V. FURMAN, Ill., 45 N. E. Rep. 1019. 


98. RAILROAD COMPANY—Negligence.—The rule is 
that a railroad company is not liable for the killing by 
a train of a person who negligently went on the track 
in front ofthe train, when the employees in charge 
exercised proper care and diligence to stop the train 
after they saw, or should have seen, his peril; and an 
instruction making exemption from liability depend- 
ent on whether or not it was then ‘‘impossible” to 
stop the train states an incorrect rule, and is erroneous 
—BALTIMORE & O. R. Co. Vv. FEw’s Exk., Va., 268. E. 
Rep. 407. 


99. RAILROAD COMPANY—Negligence—Failure to Give 
Signals.—Plaintiff’s intestate started to cross defend- 
ant’s tracks about 40 feet from the street crossing. He 
was detained by asouth-bound freight train, and, as 
the caboose went by him, ran around the rear of the 
train immediately in front of, and afew feet from, a 
north-bound passenger train. When he stepped on 
the track he was so close to the engine that he was 
concealed from the view of the engineer: Held, that 
the fact that he was not seen did not raise a presump- 
tion that a proper lookout was not kept.—WICKHAM V. 
CHICAGO & N. W. Ry. Co., Wis., 69N. W. Rep. 982. 


100. REAL EsTaATE AGENT — Commissions.—In an ac- 
tion by areal estate broker to recover a certain sum 
which he alleged defendant agreed to pay him to pro- 
cure a purchaser of land, it was error to admit evi- 
dence ofthe terms of acontract between defendant 
and another agent, and of the usual commission paid 
agents for sale of land of like value.—OLIVER V. MORA- 
WETZ, Wis., 69 N. W. Rep. 977. 


101. RECEIVERS — Adoption of Leases.—A receiver 
does not become liable upon the covenants ofa lease 
because of his position as receiver, but only by virtue 
of an election to adopt the lease, if he sees fit to make 
such election; and even if the lessee is solvent, and 
whatever the rights of the lessor against him or against 
his estate in the hands of the court, the lessor cannot 
force upon the receiver the adoption of the lease. Ac- 
cordingly held, that when the receiver of a corpora- 
tion had been instructed by the court, at his own re- 
quest, to abandon a lease to such corporation, the fact 
that such corporation was really solvent afforded no 
reason for disregarding such order and directing the 
receiver to assume the lease.—EMPIRE DISTILLING CO. 
v. MONuLTA, U.S.C. C. of App., Seventh Circuit, 77 
Fed. Rep. 701. 

102. REMOVAL OF CAUSES — Federal Question.—To 
give the right of a removal from a State toa federal 
court on the ground that tbe cause of action arises un- 
der the laws ofthe United States, that fact must ap- 
pear on the face of the plaintiff’s bill. Itis not suffi- 
cient that the issues raised by the pleadings of the de- 
fendant may present a federal question.—CITY OF LIN- 
COLN V. LINCOLN ST. Ry. Co., U. 8. 0. C., D. (Neb.), 77 
Fed. Rep. 658. 
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108. REwaRD—Construction.—Where an offer of a re- 
ward was made ‘‘for information leading to the arrest 
and conviction” of any person driving off cattle, the 
person who furnished the ‘‘information” leading to 
the arrest, and not the sheriff who makes it, is entitled 
to the reward.—WARD v. KEYSTONE LAND & CATTLE 
Co., Tex., 3888. W. Rep. 532. 

104. SALES — Delivery and Acceptance.—A cashier, 
personally indebted to the bank, atthe request of a 
director, and to secure his indebtedness, executed a 
bill of sale of property in anothertown. The bill of 
sale was deposited inthe vault by the cashier, with the 
knowledge ofthe director, and a clerk notified of its 
whereabouts. No other officers ofthe bank were pres- 
ent, or cognizant of the transaction. a few hours 
later, the bank closed its doors, insolvent: Held, that 
there was a delivery and acceptance ofthe property as 
security sufficient to pass title tothe bank.—STATE V. 
Conrow, Mont., 47 Pac. Rep. 640. 


105. STATES— Boundary Line.—The report of commis- 
sioners appointed to find and remark, with proper and 
durable monuments, portions of the boundary lines 
between Missouri and Iowa which had become obliter- 
ated, is confirmed, and the line in controversy estab- 
lished and declared to be as delineated and set forth in 
the report.—STaTE oF MISSOURI V. STATE OF IOWA, U. 
8. 8. C.,178. C. Rep. 290. 


106. TAXATION—Certificate of Purchase.—A certificate 
of purchase, given by a master ona sale undera de- 
cree, entitling the holder tothe amount of his bid and 
interest, ifthe premises shall be redeemed within a 
specified time, or, if not so redeemed, toa deed, is 
taxable.—WEDGBURY V. CASSELL, Ill., 45 N. E. Rep. 
978. 

107. TAXATION — Electric Light Companies — Exemp- 
tion.—An electric light company is not a ‘‘manufactur- 
ing industry,” within the meaning of Ord. Frederick 
City, Feb. 4, 1891, exempting from municipal taxation 
the “machinery and manufacturing apparatus of all 
manufacturing industries” located in the city within a 
certain time. and passed for the encouragement of 
manufacturing industries; the legislature, at the time 
of the passage of the ordinance, not having classified 
in the incorporation laws such companies under the 
head of ‘‘manufacturing companies.”—FREDERICK 
ELECTRIC LIGHT & POWER CO. V. MAYOR, ETC. OF 
FREDERICK CITY, Md., 36 Atl. Rep. 362. 


108. TaAxaTION—Sale—Setting Aside.—The comptroller 
has no power to set aside a sale of land to the State for 
taxes on the application of the owner.—PEOPLE Vv. 
ROBERTS, N. Y., 45 N. E. Rep. 941. 


109. TELEGRAPH COMPANY — Damages.—A message 
reading: “Come atonce. Bring father to secure my 
bond,”’—contains sufficient on its face to notify a tele- 
graph company to which it is delivered for transmis- 
sion of its importance, and to put such company on 
inquiry ; and the company is liable for damages where, 
by reason ofits negligent failureto deliver the mes- 
Sage, the sender was compelled to remain in jail, 
whether it was notified in terms of the fact that he was 
in jail or not.—WESTERN UNION TEL. CO. Vv. GOSSETT, 
Tex., 388. W. Rep. 536. 

110. TENANCIES IN COMMON — Creation.—A married 
woman, who receives a deed to a half interest in land 
which her husband and the grantor ownin common 
by inheritance, becomes a tenant in common with her 
husband in the land so conveyed to her.—TINDELL Vv. 
TINDELL, Tenn., 378. W. Rep. 1105. 

111. TRESPASS FOR CUTTING TIMBER. — In trespass for 
cutting timber on land claimed by plaintiff undera 
contract of sale of a part of acertain lot executed by 
defendant’s predecessor in title, where plaintiff's title 
was in issue, a deed to defendant put in evidence by 
him, and supplemented by testimony of one of his 
witnesses that it conveyed all of such lot except the 
portion belonging to plaintiff, may be regarded as an 
admission of plaintiff's title.—Humgs v. PROCTOR, N. 
Y., 45 N. E. Rep. 948. 





112. TRUST AND TRUSTEE — Following Trust Fund 
The rule permitting the owner of a fund, which | 
been misappropriated by one who held it in trugtg, 
for a specific purpose, to follow the trust property in” 
the hands of the trustee, or of a receiver, in case of jp. 
solvency, does not extend beyond permitting such 
owner to pursue the fund in kind, or in specifie ; 
erty into which it has been converted, or, if the fang 
has been mingled with the trustee’s other property, to 
establish a charge on the mass of such property for fe 
the amount of such fund, and it does not give tothe 
owner of such fund any rights, in preference to other 9 
creditors of the trustee, in property into which the i 
trust fund has in no way entered. — METROPOLIS 
NAT. BANK OF KANSAS CITY, MO. V. CAMPBELL OOM | 
MISSION Co., U. 8. OC. O., W. D. (Mo.), W. D., 77 Fed, 
Rep. 705. = 

113. UsuRY — Proof. — Evidence that the lenders 4 
agent, in making the loan, exacted a bonus from the — 
borrower, which would have rendered the loun usurk _ 
ous if exacted by the lender, and that the lender had, — 
in other loans to the borrower, himself exacted a 
bonus, and that the borrower, while acting as agent for é 
the lender in making the loans, exacted a bonus, whieh © 
he divided with the lender, does not show that the © 
bonus was exacted by the agent with the authority of © 
the lender, or that the lender derived any benefit © 
therefrom, so as to render the loan usurious. —Baronn 
v. TAYLOR, Oreg., 47 Pac. Rep. 618. 

114. WILL — Absolute Devise. — A provision in a will 
which devises and bequeaths all the testator’s prop — 
erty to his wife, ‘‘absolutely and forever,” with power | 
to dispose of it as she deems proper, vests her with the © 
fee, though followed by another clause making dis — ; 
position of what may remain at her death, and the” Y 
latter clause must be treated as precatory only— © 
BARTH V. BARTH, Ky., 38S. W. Rep. 511. ts 

115. WILL—Construction — Accumulations.—Testator © 
directed his trustees to collect his rents and moneys ~ 
due him, and that after payment of his debts, etc., the © 
net surplus rent should be deposited at interest until — 
it amounted to $10,000, where it should remain, with the ~ 
interest added thereto, for the purpose of erectinga © 
building on a certain lot devised to his grandchildren, 
the building to be erected after the city had finally de — 
termined as to a public improvement affecting the lot; © 
Held, that the devise was not void, as within the pre 
hibition of the statute us to accumulations. — IN BE 
ROGER’S ESTATE, Penn., 36 Atl. Rep. 340. a 

116. WILLS—Construction—Devise in Trust. —Testator 
bequeathed certain property in trust to his executors — 
to pay the income to his wife and son, and on thelt © 
death to convey toa city in trust for designated char ~ 
itable purposes. The will provided that certain par — 
cels of such real estate ‘‘shall not be sold or incum: 
bered:” Held, that the limitation as to the alienation ce 
applied only tothe first executors during the lives of q 
the widow and son, and was valid.—BEURHAUS V. Ont 
OF WATERTOWN, Wis., 69 N. W. Rep. 986. 

117. WILLs—Income of Trust Fund.—The income ofa” ; 
fund which, by testator’s will, was to be ‘‘deposited” ~ 
in the hands of his executors ‘‘for the benefit of” his” 
daughter during her life, to be invested, and the | 
annual interest paid to her, “for her support,” ete, 
may be subjected to the payment of the daughters” 
debts.— YOUNG V. EASLEY, Va., 268. E. Rep. 401. 

118. WILLS — Rights of Legatees. — A bequest of the 
proceeds of “all insurance policies on my life,” except — 
those ‘‘wherein my daughter M is beneficiary,” ine 
cludes every policy on testator’s life, with the spots 
fied exceptions, though he had a right to bequeath the 
proceeds of but one of them. — VAN SCHAACK V. LEOR i 
ARD, Ill., 45 N. E. Rep. 982. 

119. WILLS—Validity.—A paper in the handwriting of — 
a married woman, purporting to be her will, but it — 
valid at the time of its execution for want of witnesses, 
is not validated by act June 8, 1887, thereafter passed 
before her death, dispensing with the requirement of 
witnesses.—PACKER V. PACKER, Penn., 86 Atl. Rep. SH 
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